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P. F. COLLIER, INC., a Delaware Corporation, 
Appellee. 


APPEAL FROM THE UNITED States District COURT FOR THE 
District oF HAWAII. 


BRIEF FOR THE APPELLANT 


JURISDICTION 


The appellant, a citizen of the State of Hawaii, filed 
a complaint against Appellee, a corporation organized in 
Delaware and having its principal place of business in New 
York, in the United States District Court for the District 
of Hawaii on the 9th day of July, 1964, alleging diversity 
of citizenship and claiming an amount in excess of $10,000, 
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all under 28 U.S.C.A. 1332. (Rec. 361)! Appellee filed a 
counterclaim on July 30, 1964 conceding the jurisdictional 
claims of Appellant. (Rec. 379) (Tr. 3) After a jury- 
waived trial, the trial court on July 8, 1966 entered judg- 
ment on the counterclaim for Appellee and dismissed Ap- 
pellant’s complaint. (Rec. 685) Notice of Appeal was filed 
on the 13th day of July, 1966. (Rec. 713) This appeal is 
based on the general appellate statute 28 U.S.C.A. 1291, 
which gives this court jurisdiction for appellate review 
of final decisions of the court below. 


SPECIFICATION OF ERRORS 


1) The trial court erred in finding and concluding 
that the April, 1960 and September, 1961, Gates-Collier 
contracts were not in violation of the Foreign Exchange 
and Foreign Trade Contro] Law of Japan in that: 


a) The agreements were schemes to violate said 
Jaw by converting from Japanese yen and sending 
out of Japan by padding invoices under its 97B ac- 
count (Japan Civilian) U.S. Dollars Colliers was pro- 
hibited by said law from sending out and paying Appel- 
lant, an exchange resident, U.S. Dollars in the United 
States, an act also prohibited by said law. 


b) The agreements were schemes to violate said 
law by sending out of Japan under its 96B account 
(Military personnel), U.S. Dollars Colliers was pro- 
hibited by said law from sending out and paying Appel- 
lant U.S. Dollars in the United States, also prohibited 
by said law. 

1—(Rec. ..) means the pleadings, interrogatories and answers, 
admissions and trial briefs filed below and trans- 
mitted as part of record. 


(Tiss ) means the transcript of testimony transmitted as 
part of record. 


” 
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c) The agreements required prior Japanese Gov- 
ernmental approval because they were service con- 
tracts; said law required such approval but no such 
approvals were obtained. 

d) That the agreements contemplated sending 
out of Japan to New York book orders; that this could 
not be done by Colliers without a license under said 
law; no such license was received. 


2) The trial court erred in not finding and conclud- 
ing the agreements of April. 1960 and September, 1961, 
illegal, not only under the Japanese law, but under the 
New York law as well because in New York a contract 
entered into in New York to violate a law at the place of 
performance (Japan) is also illegal in New York. 


3) The trial court erred in finding and concluding 
that Appellant was not entitled to any recovery under 
Count I of the Appellant’s complaint based on quantum 
meruit in that the contracts were illegal contracts malum 
prohibitum and Colliers is liable under New York law 
(place of enrichment) on quantum meruit counts for the 


unjust enrichment under such circumstances. 


4) The trial court erred in finding and concluding 
that Appellant embezzled and committed fraud in Japan, 
with relation to Appellant’s acts in Japan when Colliers 
did not prove the Japanese statute on embezzlement nor 
the Japanese substantive law of fraud where one sues for 
damages for fraud in a civil suit. 


5) The trial court erred in finding and concluding 
that the Tokyo District Court decree enjoining Colliers from 
interfering with Appellant in the performance of his con- 
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tract in Tokyo as a Represeiitative of Colliers was fraud- 
ulently obtained in that there was no fraud proven, no 
law or civil fraud of Japan was proven and further the law 
is that an order or judgment of a foreign court cannot be 
voided by the trial court merely by proof that the testi- 
mony or affidavit presented to the court in Japan was not 


accurate. 


6) The trial court erred in not finding and conclud- 
ing that there were three divisible portions with relation 
to the contracts of April, 1960 and September, 1961 and that 
since the defense of fraud concerned only the 97B (Japa- 
nese Civilian) portion, Colliers had no defense to the 
96B (Military) and 98B (Australian) portions of the con- 
tracts. 

7) The trial court erred in finding and concluding 
that Collier’s Exhibits B-13 A, B and C were evidence of 
fraud and embezzlement and found fraud and embezzle- 
ment based thereon in that the entries were only book 
entries and the acts of Appellant in Tokyo were in exact 
accordance with written directions of Colliers and since 
Appellant followed Collier’s written directions, Appellant 
cannot be found engaged in any fraud or embezzlement; 
that the trial court’s finding and conclusion that there was 
no debtor and creditor relationship between Appellant and 
Colliers was in error in that said finding and conclusion is 
contrary to the admissions of Collier’s officers and the writ- 
ten documents introduced as evidence in this case. 


8) The trial court: erred in finding and concluding 


that damages to the extent of $169,013 were proximately 
caused by the fraudulent acts and acts of embezzlement 
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of the Appellant in that there was no evidence to support 


such a finding. 


9) The trial court erred in denying Appellant’s ob- 
jection in the lower court that by an election to terminate 
the contract in the manner Colliers did and suing in tort 
for damages, Colliers rescinded its contract of September, 
1961 and Colliers cannot thereafter sue on said contract 
for rights and obligations to accrue subsequent to said 
termination under said contract because the contract was 
annihilated by said rescission and the trial court erred in 
granting Colliers $169,013 as damages based on the 121% % 
and 10% clauses in the contract which could be assessed 
based on collection losses appearing subsequent to said 
date of termination. 


10) The trial court erred in finding and concluding 
that Colliers was damaged in the sum of $25,000.00 for 
attorney’s fees and $11,011.99 for travel expenses, in that 
under the causes of actions alleged in the counterclaim 
Colliers isn’t entitled to recover anything and further it 
did not have a defense of fraud as it alleged. 


11) The trial court erred in finding and concluding 
that Appellant is not entitled to recover anything and 
awarding Colliers judgment in the sum of $306,676.25 in 
that on the evidence and the law, judgment should have 
been in favor of Appellant in the sum of $422,804.98 and 
the counterclaim of Colliers should have been dismissed. 


STATEMENT 


This case involves a complaint by Gates, appellant, re- 
garding commissions in the sum of $422,804 allegedly due 
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appellant Gates from Appellee Colliers for the selling of 
Collier’s encyclopedias in the sum of $1,810,262 (U.S. Dol- 
lars) in Japan, Australia, and other Pacific countries dur- 
ing the period April, 1960 to October, 1962. (Rec. 361) Col- 
liers filed counterclaims based on alleged embezzlement, 
stealing, fraud, dishonesty, conversion, breach of contract 
and debt, all in the sum of $833,115. (Rec. 381) 


The jury-waived trial below was materially aided es- 
pecially in the area of arithmetic, by a stipulation between 
counsel that all interrogatories and answers on record and 
requests to admit with the admissions on record, may be 
considered by the trial court without any restrictions. (Tr 
295-297) The interrogatories, answers and admissions are 
part of the record in this Appeal. (Rec. 19-278) 


Appellee, Collier, a Delaware corporation with its prin- 
cipal office in New York, is a publisher of encyclopedias. 
Starting on or about 1954 Appellant Gates, a native of 
Dallas, Oregon (Tr. 236) then in Japan, started selling Col- 
lier’s encyclopedias in Japan under an arrangement where- 
by Gates purchased Collier’s encyclopedias outright at 
£69.00 per set under a strictly buyer-seller arrangement. 
(Tr. 72) Gates also started selling Collier’s encyclopedias 
on an independent contractor basis to military personnel 
serving in Japan. This dual arrangement continued till 
later reduced to written agreements. By 1959 there existed 
between Colliers and Gates & Son Co., a Japanese corpora- 
tion, two written contracts. The first contract, Plaintiff’s 
Exhibit 5 in Evidence, expressed the abovementioned buyer 
and seller agreement at $69.00 per set. The second contract 
dealing with military sales on an independent contractor 
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basis (expressly providing that no employer-employee re- 
lationship existed) is evidenced by Plaintiff's Exhibit 4 in 
Evidence. 

On or about April 15, 1960, an agreement consolidating 
the abovementioned agreements, Exhibits 4 and 5. into a 
single contract, Plaintiff’s Exhibit 1 in Evidence, was en- 
tered into between Appellant Gates personally and Collier. 
(Plaintiff's Exhibit 2 in Evidence replaced said Exhibit 1 
in September, 1961, for reasons immaterial herein.) Collier 
after entering said agreement Exhibit 1 registered to do 
business in Japan. Japan was then and still is under For- 
eign Exchange Control. (Exhibit 98) Collier was ex- 
perienced in the area of international monetary manipula- 
tions in that Collier had prior “trouble” in black market 
operations of getting U.S. Dollars out of countries where 
there was exchange control, for example it cost Collier a 
painful $.25 (U.S.) per U.S. Dollar to get money out of 
Egypt. (Exhibit 118) Therefore Collier started its busi- 
ness in Tokyo with as little of its own U.S. Dollars as 
possible and tried to get the maximum out as possible, in- 
cluding Gates’ share of the proceeds of sale. Ht started 
on the Japanese yen equivalent of $3,600.00 advanced by 
Gates and books borrowed from Gates Co. (Tr. 350) They 
intended to not pay Gates his commissions on Japanese 
ven sales till yen accumulated from the sales of Colliers 
books in Tokyo. The selling was done for Gates by about 
15 salesmen of R. E. Gates & Son Co., Ltd. (Tr. 269) It 
was stipulated in open court that Gates himself was an 
emplovee of R. E. Gates & Son Co., Ltd. (Tr. 344, 354). 
A set of encyclopedia with an Atlas and Dictionary sold 
for 92,700 Japanese yen or $269.50 (U.S. Dollar equiva- 
lent). Gates was immediately entitled to 34% ($83.84) of 
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the net sales price as sales Commission on any sale, cash 
or term, even where down payment was $10.00. (Plaintiff's 
Exhibit 1 in Evidence) lf 50% of the purchase price was 
paid within 15 months, Gates was entitled to another 7%. 
Gates was allowed to give a 5% discount to each customer 
but where he did not give the 5°c discount, he was allowed 
to keep the 5 himself. (Plaintiff Exhibit 17 in Evidence) 
If sales reached a million dollars per 12 month period he 
was entitled to a 2&¢ bonus and 1% if in excess of half a 
million but below a million. (Plaintiff's Exhibits 1 and 2 in 
Evidence ) 

The contract further provided that Gates guarantee 
Colliers against loss by reason of bad accounts. (Plaintiff’s 
Exhibits 1 and 2 in Evidence) A so called 12.5% expected 
loss clause was written into the agreement so that in effect 
any losses in excess of 12.5% of the sales will be charged 
against Appellant Gates and if there were no losses Gates 
received the 12.5%. Any losses between 12.5% and zero 
were treated in a manner more particularly described in 
the argument below. Bv losses under the April, 1960 and 
the September, 1961 agreement Colliers meant “loss to 
Collier during the term of this agreement”. (Tr. 418) 
(Plaintiff's Exhibit 1 in Evidence) 

The evidence below was uncontradicted regarding the 
contract of April, 1960 and its substitute of September, 1961, 
being divisible into three parts: 


a) Sales to Japanese Civilian (97B) and Japanese 
Schools (99B) 


b) Sales to U. S. Military Personnel (96B) 
c) Sales in Australia (98B) 
“B” meant a separate branch. See footnote 8 page 44. 
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The parties agreed to give the parts the numbers indicated 
and each part was operated and dealt with and accounted 
for separately. (Plaintiff's Exhibit 9 in Evidence) The 
employees for each part were separate groups. 97B and 
99B Sales (Japanese Civilian and Schools) were neces- 
sarily conducted by a Japanese Sales staff in Tokyo with 
sales in Japanese Yen. The U.S. Military personnel Sales 
(96B) were handled by another set of salesmen on a U. S. 
Dollar basis, clearly separate and apart from the foregoing 
97B and 99B, (Tr. 123, 164) The Australian Sales 98B 
was under a separate contract made in January, 1962 and 
it was handled through a separate staff and offiee in Syd- 
ney, Australia. Australian sales were in Australia and 
Australian Currency. (Tr. 173-175) Gates was charged by 
Collier for alleged fraud on the 97B (Japanese Civilian and 
Schools) accounts but as for the 97B (Military) and 98B 
(Australian) accounts, by Collier’s own admission in court 
by Mr. Brown there was no wrong committed and the al- 
leged fraud if any was with respect to said 97B (Japanese 
Civilian) account only. (Tr. 85-36) Therefore Gates argued 
in the court below that as for the 96B (Military) and 98B 
(Australian) parts of the divisible contracts Colliers had 
no defense. The contracts were subject to termination only 
upon the giving of two weeks’ written notice. No such no- 
tice was given till sometime in October, 1962. Gates claims 
that all parts of the divisible contracts were never termi- 
nated lawfully til] October 16, 1962 and the summary pos- 
session and takeover by Colliers of all three parts of said 
divisible contracts, in May, 1962, was illegal. 


Appellant Gates introduced an offieial English trans- 
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lation of the Japanese Foreign Exchange and Foreign Trade 
Control Law in evidence. (Plaintiff's Exhibit 98 in Evi- 
dence) Gates contended in the court below that Colliers 
knowingly schemed and planned to violate said Japanese 
Law when prior to April 15, 1960, it was licensed under 
said Japanese Foreign Exchange Law to receive in New 
York $69.00 (U. S. Dollars) per set for its encyclopedia 
sold by Gates Co. in Tokyo, Japan (Plaintiff’s Exhibit 23 in 
Evidence) but subsequent to said date after Plaintiff's Ex- 
hibit I was entered into, Collier was licensed to receive 
$153.00 (U. S. Dollars) for the same set of encyclopedia 
(Plaintiff's Exhibit 24 in Evidence). Collier’s General 
Superintendent and Assistant Secretary Simon J. Nork ad- 
mitted in his sworn answers to interrogatories filed in this 
cause that the sudden increase in the import licenses from 
$69.00 per set to $153.00 per set was the “proper value to 
assign to each set of Collier’s Encyclopedia for Japanese: 
currency control purposes.” (Rec. 261) It will be shown 
in the argument to follow that the abrupt increase was due 
to a scheme to send out of Japan, funds Colliers could not 
legally send out, an out and out “vami” operation, meaning 
black market in Japanese. Appellant Gates contended in 
the court below that fer this reason the entire Japanese 
Civilian and Schools, 97B and 99B phases of the contracts 
were absolutely illegal. 


There was an “Outline of Procedure for Opening a 
Branch in Tokyo, Japan” dated April 1, 1960, introduced in 
evidence as Plaintiff's Exhibit 9 in Evidence. One of the 
purposes of the said Outline was to supplement the con- 
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tract of April 15, 1960, in certain areas where the said con- 
tract cannot be more explicit because if expressed more 
fully in the contract, the contract would on its face fla- 
grantly violate the Japanese Foreign Exchange and Foreign 
Trade Control Law. For Military sales this Outline ex- 
pressly provided that the U. S. Dollars collected in Tokyo 
by Gates shall be directly sent out of Japan to Colliers at 
New York and that R. E. Gates received his 34% commission 
in U.S. Dollars by drawing on an “imprest fund” checking 
account entitled “P. F. Collier Inc., Japan Branch, Tokvo, 
Japan” established by Colliers with the Long Island Trust 
Co., Garden City Park, L. I., New York. (Plaintiff's Ex- 
hibit 109 in Evidence) It was submitted in the court below 
that this unlicensed outflow of U. S. Dollars from Japan 
plus illegal payments to a Japan resident of U. S. Dollars 
made the 96B (U. S. Military) portion of the contract il- 
legal under the abovementioned Japanese Foreign Ex- 
change and Foreign Trade Control] Law. The said Japanese 
law also prohibited contracts for services involving pay- 
ment, settlement or any other transaction governed by the 
provisions of the law unless approved by the Japanese 
Government. Neither the contract of April, 1960, nor that 
of September, 1961, were approved. (Tr. 987) Appellant 
claims that the contracts violated said Exchange law in 
several other material respects as more fully elaborated in 


the argument to follow. 


Documentary proof Plaintiff’s Exhibit 13 in Evidence 
showed mathematically the division of the $269.50 (unit 
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price per set) in Gates’ rights and Collier’s rights was as 
follows: 


Gates Rights (59.5% } 


BAUR” aches eae $84.83 
To? pee 17.47 
GEG: lee ee 12.50 
LOR rit a 33.69 
ee eee ee uae 2.70 $151.19 


CGY  eeeeca ty cere eevee ree $118.31 118.31 


Total 100% Total $269.50 


The $172.00 remitted to New York per set under the 
Japanese Import license was made up (Tr. 285) of the 
following: 


Colliers’ Rights 


COS ay eae oe see 8s oS $118.00 
Gates’ Rights 

Lo eee 34.00 

Cte eee. 17.00 

PE Pocock) -5e ee 1.00 


Total $172.00 


Therefore out of each sale of $269.50, after deducting $84.83 
as the 34% commission due Gates and further deducting 
$172.50, the remittance requirement, there remained only 
$12.17. If Gates gave a 5% discount of $12.50 to the 
customer nothing remained in his hands. These remit- 
tances of $172.50 per set were not earmarked. Instead, 
the remittance requirement in the invoices and licenses 
was for example on a shipment of hundred sets: “Full 
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amount of invoice covering cost of books, payable in U. S. 
Dollars in twelve (12) equal monthly installments, start- 
ing 30 days from the time this shipment of books has 
cleared through customs into Japan”. (Tr. 250) And so 
the total of monthly remittances sent, ran from $6,000.00 
to $18,000.00. (Ree. 139-146) Gates did not at any time 
default in any of these requirements and sent from Tokvo 
to New York a total of $210,000. (Rec. 1389-146) 


With relation to the alleged charges by Collier of em- 
bezzlement by Gates under the 97B Japanese Civilian ac- 
counts, the basis of Collier's claim is Exhibits B-13 A, B and 
C which Collier claimed showed that certain alleged 
C.O.D. Japanese ven sales in Japan to Japanese Civilians 
were reported as term sales. The Japanese Statute on 
embezzlement was not introduced in evidence by Colliers. 
There was no proof as to what was the substantive Japanese 
law of conversion, stealing, fraud or deceit, applicable to 
the situation or circumstances in this case. The record 
was abundant with proof of debit and credit between 
Colliers and Gates. (Tr. 149) Colliers owed Gates and 
Gates owed Colliers large sttms of monev. Colliers con- 
ceded that where there was a term sale, even when there 
was only a yen equivalent of $10.00 as down payment, there 
became due immediately to Gates the 34% commission of 
$84.83 less however the $10.00 received or $74.83. (Tr. 
89-90) Colliers owed this amount to Gates on each of 
these term sales made in Tokvo, Japan. There were 1404 
term Japanese yen sales (Rec. 36) (2449-1095—1404) or a 
total of $119,101.32 (84.83 X 1404) was involved. Collier 
was in no position to pay this large sum to Gates except 


by following the Outline above mentioned and making pav- 


I 


ment to sales people as follows: “After the Tokyo Bank Ac- 
count has sufficient yen deposits, the sales people paid on 
yen accounts will be paid in yen from this account.” After 
meeting the monthly remittance requirements Gates did 
what he was authorized te do in writing. He did not follow 
Exhibits B-13 A, B and C in his operations in Tokyo but fol- 
lowed Collier’s “Outline of Procedure for Opening a Branch 
in Tokyo, Japan” and the directions as to remittances in 
Collier’s invoices and Import licenses. Gates contended in 
the court below that under such circumstances there was no 
fraud or embezzlement. Primarily, since Colliers didn’t 
prove the Japanese Law in relation thereto and further 
because there could be no fraud where Gates handled the 
money as he was ordered to do. He had a general power of 
attorney from Colliers for his Tokyo operations. Plaintiff’s 
Exhibit 82 in Evidence. 


Gates claimed commissions due him, as follows: 


Account Due to Gates 
97B & 99B $ 81,339 
96B 153,448 
98B 188,017 
$422,804 


Gates claimed gross sales of $1,810,262 on figures ad- 
mitted by Colliers. By charts Gates showed that the above 
commissions of $422,804.06 are still due him. The charts 
are repeated in the argument to follow. 


On the above facts the court below dismissed Gates’ 
complaint completely and entered judgment for Colliers 
and against Gates on its counterclaim in the sum of 
$306,676.23. (Rec. 686) 
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ARGUMENT 


I 


The April, 1960 and September, 1961, Gates-Collier 

Contracts Were Flagrant Violations of the Foreign 

Exchange and Foreign Trade Control Law of Japan. 

The contracts of April, 1960, Plaintiff's Exhibit 1, and 
September, 1961, Plaintiff’s Exhibit 2, were violent viola- 
tions of the Japanese Foreign Exchange and Foreign 
Trade Control Law of Japan. The official English trans- 
lation of the law is in evidence in this case. Plaintiff's 
Exhibit No. 98 in Evidence. 


The contracts were violations because of the several 
major violations hereinafter discussed. From their incep- 
tion the contracts were planned and schemed to riolate 
the said Japanese Foreign Exchange and Foreign Trade 
Control Laws; these violations were with knowledge and 
contemplated by Colliers and Gates. Foreign laws having 
effect on Americans doing business in foreign countries 
were only recently reviewed by the Supreme Court with 
much concern and care “because the issues involved bear 
importantly on the conduct of the country’s foreign rela- 
tions and more particularly on the proper role of the 
Judicial Branch in this sensitive area.’ Banco National de 
Cuba v. Sabbatino, (1964) 376 U.S. 398, 84 S. Ct. 923. 929. 
It is submitted that to nations such as Japan which rely 
on foreign trade extensively, this court’s construction of 
Japan’s Foreign Exchange and Foreign Trade Control Law 
herein will be material and will affect future foreign re- 
lations. This court wil] be taking a role in a very “sensi- 


tive area”, 
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The purpose of said Japanese Foreign Exchange Law 
is stated as follows: 

“Article 1. The purpose of this Law is to provide 
for the control of foreign exchange, foreign trade and 
other foreign transactions, necessary for the proper de- 
velopment of foreign trade and for the safeguarding 
of the balance of international payments and the sta- 
bility of the currency, as well as the most economic 
and beneficial use of foreign currency funds, for the 
sake of the rehabilitation and the expansion of the 
national economy.” (Plaintiff's Exhibit 98 in Evidence, 
page AA1) 

Violations of the said Japanese Foreign Exchange 
Laws are subject to “penal servitude not exceeding three 
years” or to fine not exceeding 300,000 ven or both. (Plain- 
tiff’s Exhibit 98 in Evidence, page AA 16-17) 


And the Civil Code of Japan, Plaintiff’s Exhibit 100 
in Evidence, page FA16, provides as follows: 

“Article 90. A Juristic act which has for its ob- 
ject such matters as are contrary to publie policy or 
good morals is null and void.” 

The trial court with relation to the argument that 
the contracts of April, 1960 and September, 1961, violated 
said Japanese Foreign Exchange Law found and concluded 
that they were not illegal. (Rec. 639-642) 


It is submitted that the trial court erred in the above 
findings and conclusions in that the contracts of April, 1960 
and September, 1961 (Plaintiff’s Exhibits 1 and 2 in Evi- 
dence), were illegal for the following reasons: 


Li 


A.—The Japanese Civilian (97B) Portion of Contract Was 
Absolutely Ilegal under the Japanese Foreign Exchange 


Laws. 


Under Articles 27, 28, 29 and 30 of said Japanese 
Foreign Exchange Laws (Plaintiff's Exhibit 98, pages 
AA8-9) it is provided under the title “Restriction and Pro- 
hibition of payment”, as shown in footnote 2 below. And 


2—“Artiele 27. Unless authorized as provided for in this Law or 
in Cabinet Order, no person shall in Japan: 


(1) Make any payment to a foreign country; 


(2) Make any payment to an exchange non-resident or 
receive any payment from an exchange non-resident; 


(3) Make any payment to an exchange resident on behalf 
of an exchange non-resident or receive such payment; 


(4) Place any sum to the credit of an exchange non- 
resident or receive any sum for credit from an ex- 
change non-resident.” (Plaintiff’s Exhibit 98, page 
AA8B.) 


“Article 28. Unless authorized as provided for in this Law 
or in Cabinet Order, no person shall in Japan and no ex- 
change resident shal] abroad make any payment to or for 
the credit of an exchange resident as a consideration or 
association with payment or other benefit aecruing to any- 
one abroad or acquisition of property abroad.” 


“Article 29. Unless authorized as provided for in this Law or 
in Cabinet Order, no person shall in Japan and no exchange 
resident shall abroad receive any payment from or on be- 
half of an exchange resident as a consideration or associa- 
tion with surrender of any value abroad.” 


“Article 30. No person may be a part to creation, modifiea- 
tion, liquidation, settlement or direct or indirect transfer of 
the following items or to any other transaction of the same, 
unless authorized as provided for by Cabinet Order; 


(1) Claimable assets expressed in National currency be- 
tween exchange non-residents: 


(2) Foreign eclaimable assets between exchange residents; 


(3) Claimable assets between an exchange resident and 
an exchange non-resident.” 


ae 


“exchange residents”, “exchange non-residents” and 
“claimable assets” are defined (Exhibit 98, pages AA2- 


AA3) as shown in footnote 3 below. 


Colliers obtained under said law import licenses (Tr. 
97, 100) and for each imported encyclopedia set with ac- 
companying books, Colliers was licensed to remit $172.50 
out of Japan. (Tr. 280) It is submitted that Colliers in 
its invoices and application to remit funds padded and 
included in the $172.50, sums illegal to remit. 


Documentary proof, Plaintiff’s Exhibit 13* in Evidence, 
showed mathematically how the Tokyo retail sale price of 


3—‘‘Article 6. In order to make uniform the application of this 
Law and orders issued in accordance therewith the following 
terminology shall be defined to mean: 


(5) ‘Exchange residents’ shall mean all natural persons 
who have their permanent place of abode or who 
customarily live in Japan, and also juridical persons 
(corporate bodies, enterprises), having their seat 
or place of administration in Japan. The branches in 
Japan (agencies, establishments, etc.) of exchange 
non-residents are considered to be exchange residents 
irrespective of whether they are independent in law 
or not and even if the place of their administration 
or their headquarters is located abroad. 


(6) ‘Exchange non-residents’ shall mean all persons, 
natural or juridical, other than those falling under 
the meaning of exchange residents. 


(13) ‘Claimable assets’ shall mean time deposits, demand 
deposits, insurance policies and claims, balances in 
current account, any claims to be paid such as arising 
out of loans or bids or any other claims, expressed in 
terms of money insofar as they are not embodied 
within the meaning of other items of this Article.” 


4— Gates rights (59.5% ) 

34% : $84.83 

1% LS eee 17.47 

5% a. 7 ae = . 12.50 

12.5% : 2 66 ee es SOR 

1% : 2.40 $151.19 

Colliers rights (40.5%) 
40.5% deems -ciet ey a2: ee ee ee Bl 118.31 


Total 100% Total $269.50 
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$269.50 per set was split. The figures are based on per- 
centages recited in the contracts of April, 1960 and Sep- 
tember, 1961 and so Colliers is in no position to deny them. 
Collier’s right was only $118.31. Why was $172.00 sent 
out of Tokyo? Gates testified (Tr. 285) that the $172.00 


was made up of the following percentages in round figures: 


Colliers Rights 


UES Seen ae teeenenee pet et ee ete $118.00 $118.00 
Gates Rights 
De aren ey 34.00 
IG ewe cp a mpen perce ere rane 17.60 
ie heen ena Ne 3.00 54.00 


Total $172.00 

Gates’ testimony is corroborated by the very fact that the 
figures based on the contract percentages add to $172.00. 
So some of Gates’ own funds and claimable assets were 
sent to New York. Colliers was entitled to ship out only 
$118.31 but padded it to $172.50 to send some of Gates’ 
funds and claimable assets to New York. Defendant’s 
counsel admitted that Colliers paid Gates within the 
United States in or about the latter half of 1961 the sum 
of $18,834.24 (U.S. Dollars) on account of the 12!.% com- 
mission due. (Tr. 385-387) See also Plaintiff’s Exhibit 93 
in Evidence confirming the above illegal payments. Plain- 
tiff’s Exhibit 75 shows 7% bonus payments of $262.05 and 
$23,357.49. All of these were clear violations of Article 
27 above recited. 


In addition to the above proof of violation, the viola- 


tion is further supported by proof that prior to 1960 when 
the 1959 contract was in force, Plaintiff’s Exhibit 4 in Evi- 
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dence, Gates was licensed to send out of Japan only $69.00 
per set. See also Plaintiff's Exhibits in Evidence 93 and 69. 
After April 15, 1960, the said $69.00 per set was raised to 
$172.50. Why was this done? Collier’s officer Nork under 
oath in his answer (filed November 10, 1964) to written 


interrogatories filed in this cause stated as follows: 


“59-—The unit price assigned to Collier’s Encyclopedia 
20v. Black Fab. is different in Exhibits 62 and 64 
($69.00) from Exhibits 61 and 63 ($172.50) in order 
to reflect a different, but irrelevant to this lawsuit, 
accounting allocation of costs to defendant.” (Rec. 
Viv) 


Appellant Gates was not satisfied with the above answer 
so he further questioned Colliers on the quoted answer 


and witness Nork replied under oath as follows in its 
answers filed February 10, 1965: 


“Pursuant to an agreement dated April 15, 1960 
between defendant’s assignor and plaintiff (herein- 
after the agreement of April 15, 1960) and pursuant 
to an agreement dated September 15, 1961 between 
defendant and plaintiff (hereinafter the agreement of 
September 15, 1961), under which agreements plain- 
tiff sold Collier’s Encyclopedia on a commission basis, 
defendant’s assignor and defendant had to declare 
the value of Collier’s Encyclopedia imported to Japan 
for the purpose of Japanese currency control requla- 
tions. 


“The value of $153.00 per set, as reflected in Ex- 
hibits 62 and 64 attached to Plaintiff’s Interrogatories 
No. 2. was fired pursuant to the advice and with the 
consent of plaintiff, Ronald E. Gates. Under the agree- 
ments of April 15, 1960 and September 15. 1961. de- 
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fendant’s assignor and defendant understood that 
$153.00 was the proper value to assign to each set of 
Collier’s Enclyclopedia for Japanese currency control 
purposes.” (Rec. 260-261 ) 
Both of the above answers were under oath of witness 
Simon J. Nork. Mr. Nork well understood the situation 
and he well knew that the “Japanese Currency Control” 
purposes were involved. Any invoice raised 121% from 
$69.00 to $153.00 overnight cannot be explained in terms 
of additional freight and service charges beeause Colliers 
after Apri] 15, 1960, charged Gates about $20.00 per set 
for freight and service charges. This is admitted in the 
record in Collier’s answers to interrogatories filed Febru- 
ary 10, 1965 (Rec. 268), 2079 sets at $20.00 per set is 
$41,580 while 150 sets at $20.00 per set is $3,000.00. 
Which is reasonable in that “inland Freight, Insurance. 
Forwarders Fees and Ocean Freight for 100 sets amounted 
to only $1,098.35 or about $10.98 per set. (Plaintiff's Exhibit 
23 in Evidence ) 


Gates’ testimony is further corroborated by the fact 
that Collier in its vouchers of different dates in order to 
make the padded figure of $172.50 varied the values of 
books. For example Plaintiff's Exhibit 26 in Evidence 
dated July 28, 1960, listed the books as follows: 


Cyclopedia (Fab. ) $153.00 
Atlas 9.50 
Dictionary 5.00 
Home Repair Book 5.00 


$172.50 
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But in Plaintiff’s Exhibit 83 in Evidence at pages 2, 3, 4 
dated June 19, 1961, November 8, 1961 and April 14, 1961, 
the unit price on the same Atlas and Dictionary are 


quoted as follows: 


Cyclopedia (Sturdite) $155.50 


Atlas 10.75 
Dictionary 6.25 
$172.50 


The foregoing glaring discrepancy shows that to Colliers 
it was more important to obtain the constant figure $172.50 
because it also included Gates’ commissions and book 


values were varied to carrv out the illegal scheme. 


B. The U.S. Military 96B Portion of the Contract Was Illegal 
under the Japanese Foreign Exchange Laws. 


The contracts of April, 1960 and September, 1961, 
covered sales to Military personnel under 96B accounts. 
The “Outline of Procedure for Opening Toyko Branch” 
Plaintiff's Exhibit 9 in Evidence clearly covered Dollar 
Sales as well as yen sales. (Tr. 81) Paragraph 5(e), page 2, 
differentiates the two and the Dollar sales were supplied 
with an “imprest fund” at the Long Island Trust Co., 
Garden City Park, L. I., N. Y., on which Gates had the 
power of attorney to draw to pay commissions due him on 
these Dollar Sales. (Tr. 90) 


The documentary evidence in this case, Plaintiff’s Ex- 
hibits 109 and 110 in Evidence, shows that “P. F. Collier 
Inc., Japan Branch, Tokyo, Japan” had a checking account 
at said Long Island Trust Co., Long Island, New York and 
checks were drawn on said account from Tokyo by Gates 


23 


and said Exhibit 110 shows that the checks drawn by 
Gates were deposited at the First National City Bank of 
New York, Wells Fargo Bank of San Francisco and the 
Chemical Bank of New York. The endorsements clearly 
show this. The funds for the imprest fund at Long Island 
were deposited by Colliers. 

Based on Piaintiff’s Exhibit 75 in Evidence, a docu- 
ment prepared by Colliers as Evidence and presented to 
the Tokyo District Court, the total amount remitted in 
this manner from April, 1960 to May 1, 1960, amounted to: 


$ 97,452.00 
348,082.40 (Tr. 892, modified by stipulation) 


$445 534.40 
The 347 commission paid to Gates according to said Ex- 
hibit 75 was: 


$ 31,342.77 
90,313.63 


$121,656.40 
And the total 7% commission paid to Gates was: 


$ 86.78 
9 13133 


$9,818.11 
These sums were not insignificant. It is submitted that 
the 96B (Military) portion of the contracts were clear 
violations of the Japanese Foreign Exchange Laws. The 


violations were: 


| 


1) Sending of U.S. Dollars to a foreign country 
(United States); that is to “make any payment to 
a foreign country” without a license. (Art. 27(1), 
J.F.E.) (Plaintiff’s Exhibit 98 in Evidence) 


2) Making payment in U.S. Doilars to Colliers in 
New York or receiving payment in dollars from 
Colliers in New York without licenses; that is to 
“make any payment to an exchange non-resident 
or receive any payment from an exchange non- 
resident.” (Art. 27(2) J.F.E.) (Plaintiff's Exhibit 
98 in Evidence) 


3) Violation of Article 28 heretofore fully quoted. 
4) Violation of Article 29 heretofore fully quoted. 
5) Violation of Article 30 heretofore fully quoted. 


C.—Contracts of April, 1960 and September, 1961, Were Service 
Contracts Which Required Prior Approval. 


Under Sections 42, 43 and 44 of the Japanese Foreign 
Exchange Laws, the contracts of April, 1960 and September, 
1961, were required to be approved by the Minister of 
Finance. Sections 42, 43 and 44 of Plaintiff's Exhibit 98 
in Evidence are quoted in the footnote below.* 


5— “Article 42. Unless authorized as provided for by Cabinet 
Order, no person shall contract for services involving payment, 
settlement or any other transaction governed by the provisions of 
this law.” 


“Article 43. Unless authorized as provided for by Cabinet 
Order, no exchange resident shall render services to an exchange 
non-resident unless an adequate payment is provided in accord- 
ance with the provisions of this Law.” 


“Article 44. Any person or exchange non-resident as speci- 
fied in the preceding two Articles may be required to obtain prior 
approval from or present certification of adequate payment to 
the competent Minister as provided for by Cabinet Order.” 
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No such approvals were obtained in the present case. 
(Tr. 987) It is easy to defeat the purpose of these ex- 
change laws by contracting for services and scheming to 
be paid therefor by illegal transactions above outlined in 
paragraphs A and B. The very purpose of Sections 42, 43 
and 44 was to prevent what Colliers engineered in this 


case. 


It is submitted that here again the Japanese Foreign 
Exchange Law was violated. 


D—INegal to Send Book Orders from Tokyo to New York. 


The next violation was the sending out of Tokyo to 
New York the Yen or U.S. Dollar book orders so that Col- 
lier may borrow on said orders from its New York banks. 
Under Article 45 of said Foreign Currency Control Law 
which reads as follows: 

“Article 45. Unless authorized as provided for 
by Cabinet Order, no person may export or import 
means of payment precious metals, securities, or docu- 
ments embodying rights to claimable assets.” 


these yen book orders exported were clearly “‘documents 
embodying rights to claimable assets.” There is ample 
evidence in this case that these book orders were sent out. 
In fact, Colliers requested in writing that the original be 
sent to New York. (Tr. 985) (Plaintiff's Exhibit 126 in Evi- 
dence) 


Therefore it is submitted that when the contract of 
April 15, 1960, was entered into, it followed an illegal scheme 
and plan dated April 1, 1960, entitled “Procedure for 
Opening Tokyo Branch Office” on the fly leaf of which 
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appears the signature of S. J. Nork, a Collier officer. The 
September, 1961, contract was an exact reproduction of the 
April, 1960, contract and every element of illegality of the 

April, 1960, contract was carried into the September. 1961, 
| contract. It is submitted that as above shown the parties to 
the contract contemplated, planned and schemed to violate 
the Japanese Foreign Exchange Laws. The plans contem- 
plated an illegal smuggling out of hundreds of thousands 
of U.S. Dollars out of Japan without licenses contrary to 
the Japanese Foreign Exchange Laws. 


The trial court findings relate to the Tokyo District 
Court proceedings. (Rec. 704, 707) The cases there were 
never tried. Therefore no evidence as extensive as in this 
case was produced and furthermore no final decision was 
rendered. The trial court should not have made such find- 
ings from inferences where no final decision was reached 
by the Tokyo District Court. 


I] 


Effect of Illegality of Contracts of April, 
1960 and September, 1961. 


The next question is the effect of the illegality argued 
in foregoing Paragraphs I A, B, C and D of this brief. It 
is submitted: 


1) That the contracts were illegal under the Japanese 
laws and, 


2) That the contracts were illegal under the New 
York laws. 


cath 


In 17 Am. Jur. 2d 507, the writer regarding illegal 
contracts violating the laws of another country states as 
follows: 


“Moreover, it is said to be well settled that if a 
contract is entered into with the view of violating the 
laws of another country it is unenforceable, even 
though it does not contravene the law of the place 
where it is made or the law of the forum.” (Empha- 
sis ours) 


The foregoing is followed in Hesslein v. Matzner, (1940) 
19 N.Y.S. 2d 402, wherein the court held as follows: 


“6. Williston on Contracts, Revised Edition, Sec- 
tion 1749, at pp. 4951, 4952, states: 


““On the other hand if a contract or sale is made 
with a view of violating the laws of another country 
though not otherwise obnoxious to the law either of 
the forum or of the place where the contract is made, 
it will not be enforced. The courts will treat bargains 
as against public policy which have for their object 
the violation of the law of a sister state.’ (Emphasis 
ours ) 


“*This result may be reached either on the ground 
that it is directly opposed to the law of the place of 
the contract, or under a principle of the Conflict of 
Laws that the law of the place of performance is that 
Which should be applied.’ 


(3) The contract in the case at bar, while not 
otherwise obnoxious to the law of New York, was 
made with a view of violating the laws of another 
country, and the courts of this state will treat it as 
against public policy and unenforceable. 


oper 
att 


“(4) Nor will the court give legal effect to the 
guaranty which plaintiff claims defendant made. The 
entire contract being unenforceable as illegal, this 
court will not attempt to enforce a guaranty which 
was an integral part of that contract.” 


The same rule was followed in Butkin v. Reinfeld, 
(1956) (C.C.A. 2, N.Y.) 229 F. 2d 215, Cert. Den. 325 U.S. 
844, 77 S. Ct. 50, where the court stated: 


“The trial judge further argued that since the 
L. L. & B. transaction took place in Canada the pro- 
hibition laws of the United States did not render it 
illegal. But it now seems well settled that if a contract 
is entered into with a view of violating the laws of 
another country it is unenforceable even though it 
does not otherwise contravene the law of the place 
where it is made or of the forum. 6 Williston on Con- 
tracts, § 1749 (rev. ed. 1938); Restatement of Con- 
tracts, § 592; Graves v. Johnson, 1892, 156 Mass. 211, 
30 N.E. 818, 15 L.R.A. 834, Holmes, J. This appears 
to be the law of Canada as well. Walkerville Brewing 
Co. v. Mayrand, (1928) 4 Dom. L.R. 500, noted in 42 
Harv. L. Rev. 436.” 


A 1954 case involving the German Foreign Exchange 
laws, Callwood v. Virgin Islands Nat. Bank, (1954) 121 F. 
Supp. 379 (rev. on other grounds 221 F. 2d 770), is exactly 
in point in the present case. 

Therefore the contracts were illegal both under the 
Japanese Law as well as the New York Law. 
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III 


Count I of Plaintiff's Complaint in Quantum 
Meruit Permits Recovery Where Alleged 
Wrong Is Mahim Prohibitum. 


Count I of plaintiff's complaint is a quantum meruit 
count. The enrichment was and is in New York where 


monies were sent by appellant and received by Colliers. 


It is well settled in conflicts of laws, Section 453, Re- 
statement of the Law of Contracts, that: 


“When a person is alleged to have been unjustly 
enriched, the law of the place of enrichment deter- 
mines whether he is under a duty to repay the amount 
by which he has been enriched.” 


Defendant admitted that such is the law in the lower 
court. (ir7.470) 


The leading case in New York State on this subject 
is John E. Rosasco Creameries v. Cohn, 276 N.Y. 274, 11 
N.E. 2d 908, 118 ALR 644, wherein it is stated: 


“IHlegal contracts are generally unenforcible. 
Where contracts which violate statutory provisions are 
merely malum prohibitum, the general rule does not 
ahvays apply. If the statute does not provide ex- 
pressly that its violation will deprive the parties of 
their right to sue on the contract, and the denial of 
relief is wholly out of proportion to the requirements 
of public policy or appropriate individual punishment, 
the right to recover will not be denied. See Williston 
on Contracts, Vol. 3, Sec. 1789; Vol. 5 (2d Ed.) Sec. 
1630. Cf. American Law Institute, Restatement of the 
Law of Contracts, Secs. 548. 600.” 
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See also: Application of Kamerman, (1960) C.C.A. 2 
N.Y., 278 F. 2d 411; Watkins v. Sedberry, (1923) 
961 U.S. 571, 43 S. Ct. 411; Re Joslyn, (CCA 7) 
223 F. 2d 184. 


See Annotation, Recovery for Legal Services in Quan- 
tum Meruit under a contract which is void as 
against Public Policy, 100 ALR 2d 1378. 


See a 9th Circuit case. Smith Engineering Co. v. Rice, 
(1938), 102 F. 2d 492, where the court held as follows: 


“(6) Appellee argues that the company is not en- 
titled to recover, because if the contract and supple- 
mental contract are void, the refiner is also relieved 
of its duty. While it is true, that neither party can be 
held under a void contract, the question here is 
whether, independently of the contract, the refiner is 
liable on the quantum meruit. Jn Montana, it is held 
that a county is liable on quantum meruit for goods 
purchased by it, although the contract is illegal and 
void, where the contract ‘is merely malum prohibitum 
and did not contravene public policy.’ Hill County v. 
Shaws’ Borden Co., 9 Cir., 225 F. 475, 476; Hicks v. 
Stillwater County, 84 Mont. 38, 274 P. 296; Morse v. 
Board of Commissioners, 19 Mont. 450, 48 P. 745: State 
v. Dickerman, 16 Mont. 278, 40 P. 698. Since 7501 places 
illegal contracts, and contracts impossible of perform- 
ance in the same category, and recovery on quantum 
meruit is allowed as to one, like recovery must be al- 
lowed on the other.” 


See also: 


South American Petroleum Corp. v. Colombian Petro- 
lenm Co., 177 Mise. 756, 31 N.Y.S, 20/771, 7: 


Central Hanover Bank & Trust Co. v. Siemens & 
Halske, (1936) 15 F Supp. 927 (Aff’d 84 F. 2d 993), 
Cert. den. 299 U.S. 585, 57 S. Ct. 110. 


ol 


It is submitted that violations of the Japanese Foreign 
Exchange laws are malum prohibitum and therefore plain- 
tiff should be allowed recovery under his quantum meruit 


counts. 


There is not much dispute as to the total amount of 
sales from April 15, 1960 to October 16, 1962. Attached 
hereto at the end of this brief (page 75) marked Exhibit CC 
is a summary of the figures admitted by Colliers to be the 
total of the Australian 98B, Military 96B and Japanese 
Schools and Civilian 99B and 97-B sales, remittances and 
collections. Commissions earned, commissions received and 
comuissions due, together with proper computation to show 
the amounts due. (Ans. to Interrogatories Rec. 265 to 278) 
Also attached are Exhibits DD (page 77) and EE (page 79) 
showing that Colliers is holding over their rights a total of 
$340,871.97. 


Based on Exhibits CC, DD and EE above mentioned, 
Gates contends that he is entitled to the following recovery 
under his three quantum meruit counts: 


Australia—98B. 


Note, plaintiff's experience shows that 6/7 of the 
36% commission is paid salesmen and used to cover 
expenses. Therefore 1/7 remains for plaintiff. There- 
fore see Exhibit CC, thus: 


$ 30,065.05 (1/7 of $210,448.41)... ©=(36% = row) 
CNH 121 Os 7° BP aCe ate oe oe 7% row 
"51 Le Ba GY ee a rs on 12.5% row 
Woes case we ae calocse es (eB ee 1% row 
PIAS SUC NS [a ee tc le eae an eal eee Res 5% row 


$188,017.05 amount of suit 
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Military —96B. 
$159,989.89 ......-----ceccececeeeecceeccseeteceteeeetetees 34% row 
ACA | |e nee Paneer ears se serene ere rn 7% row 
G1 AGS gece sccstsnctce een arse ceed teense 12.5% row 
FN (15) nae ene noteee etree tere ec 1% row 
PRE 6! 5 ee epee eneereere me fr Se 5% row 
$282,659.16 


~129,210.48 less commission received 


$153,448.68 amount of suit 


Japan Civilians and Schools, 97B and 99B. 
$110,482.89 
9,763.14 


$120,246.03 


~38,906.78 (12,426.58, ace’t bal. +- 26,480.20, Sales Dis- 
count ) 


$ 81,339.25 amount of suit 


Total of 98B, 96B, 97B and 99B. 


AustraliavO8B: .-2.... ee ee $188,017.05 
VELA SUIS: 2k kg ee ce Gene eee 153,448.68 
Japan Civilians 97B and Schools 99B .... 81,339.25 


Plaintiff's Total Claim $422,804.98 


IV 


Trial Court Erred in Finding and Concluding 

Embezzlement, Fraud and Criminal Breach With- 

out Evidence of the Substantive Japanese Law 
on Subject 


The trial court was fully advised in a ‘‘Pretrial Brief 


on Conflicts of Laws Problems in Case,” filed by counsel 
for Gates, appellant, on December 10, 1965 (Rec. 525-531, 
at 529) that: 


“Colliers bases its counterclaim and defense on various 
acts of plaintiff (Gates) which took place in Japan. 
The law is clear that the law of the place of performance 
applies in these cases.” (Rec. 529) 


Since the law on the subject was so clearly presented in an 
article in 50 ALR 2d 254 entitled “What Law Governs in 
Determining Whether Facts and Circumstances Operate to 


Terminate, Breach, Rescind or Repudiate a Contract,” 


appellant Gates quoted from said article (Rec. 529) as 


follows: 


“The general rule is that unless a contrary intention 
is expressed in the contract, matters connected with 
the performance are regulated by the law prevailing 
at the place of performance. Questions as to whether 
there is an effective termination, breach rescission, or 
repudiation of a contract have been recognized as 
matters of performance within the rule stated above. 
Where a contract is to be performed at more than one 
place, the law of the place in which the specific acts 
complained of as a breach or termination of the contract 
were done or to be done is controlling. The law of the 
place of performance of a contract has also been held 


to determine questions as to whether there is an excuse 
for nonperformance, such as illegality or impossibility 
of performance, whether a contractual right has been 
torfcited, and whether a contractual obligation has been 
discharged.” (Emphasis ours) 


In spite of the foregoing article and all the supporting 
eases cited in said article, the court found as shown in 


footnote F, 


In the first place the Japanese statute on embezzlement 
was not introduced in evidence. The substantive law of 
fraud of Japan as a basis for civil action for damages or as 
a defense was not introduced in evidence. After a clear 
warning by Gates that the law of Japan must be proven 
by Collier if it is to rely on the defense of fraud, Collier 
c’carly disregarded said warning and did not prove said 
law. Gates, appellant, even notified Colliers in open court 
about the holding of this Court of Appeals in Philip v. Macri, 


6— “This court has already indicated orally from the bench and 
now states again that the three ledgers (Exs. B13-A, B and C) 
on their face show that as of May 13, 1960, Gates began embezzling 
monies due Collier under the first contract and continued such 
embezzlements until Bennett discharged him as Collier’s repre- 
sentative in Japan and took over the business on May 2, 1962. 
The two weeks’ notice provided by the contract was obviously in- 
tended io apply to a voluntary termination of the contract—with- 
out involving any such gross and criminal breach thereof, as found 
here. By May 2, 1962, Bennett had before him clear and positive 
proof of Gates’ fraud. Bennett’s letter of discharge on May 2 
and his acts immediately thereafter constituted ample notice 
to Gates that the contracts were forthwith terminated, and for 
what reason. Nork’s actions in Australia, likewise gave the same 
notice. Under the factual circumstances, the two weeks’ notice 
referred to in the contract had no application. The breach by 
Gates was so substantial and fundamental as to completely destroy 
the personalized foundation of the contracts and negated any pos- 
sibility of Gates being permitted to continue to run Collier’s Japan 
and Australian operations. Failure to terminate promptly after 
discovery of Gates’ fraud would have waived the breach. All 
one contracts were terminated as of May 2, 1962.” (Rec. 


om 
ra) 


1958, 9 C.C.A., 261 F. 2d 945, 75 ALR 2d 523 (hereafter 


cliscussed }. 


The above article in 50 ALR 2d 254 well discusses the 


law but it is also stated in 16 Am. Jur. 25 as follows: 


“The broad, uncontroverted rule is that the lex 
loci will govern as to all matters going to the basis 
of the right of action itself...” 16 Am. Jur. 2d 25. 


See: Central Vermont Ry. Co. v. White, 238 U.S. 507, 
59 L. Ed. 1433, 35 S. Ct. 865; Cuba R. Co. v. Crosby, 
222 ULSe 4iasnbeks., Kd 274) 3255, Ct 132. Ayiencan 
Banana Co. v. United Fruit Co., 213 U.S. 347, 53 
L. Ed. 826, 29S. Ct. 511; Scudder v. Union National 
Bank, 91 U.S. 406, 23 L. Ed. 245; Brown v. Ford 
Motor Co., (1931 C.C.A. 10, Okla.) 48 F. 2d 732; 
Repsold v. New York Life Ins. Co., (1954, C.C.A. 
7, Il}.) 216 F. 2d 479. 


With relation to the problem of the proof of foreign 
laws Section 226-3 of the Revised Laws of Hawaii, 1955, 
provides as follows: 


“Sec. 226-3. Laws of foreign country. The law of 
a jurisdiction other than those referred to in section 
226-1... (which refers to laws of other states and 
territories of the United States) shall be an issue for the 
court, but shall not be subject to the foregoing pro- 
visions concerning judicial notice. (L. 1941. ¢. 110, s. 5; 
Rs 1945) 5, 9982.) 


Section 224-6 provides as follows: 


“Sec. 224-6. Uniform proof of statutes. Printed 
books or pamphlets purporting on their face to be the 
session or other statutes of any of the United States 
or the territories thereof, or of any foreign jurisdiction, 
and to have been printed and published by the authority 
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of any such state, territory or foreign jurisdiction or 
proved to be commonly reeognized in its eourts. shall 
be received in the courts of the Territory as prima faeie 
evidence of such statutes. (L. 1927, c. 109, s. 1; R. L. 
1935, s. 3837; R. L. 1945, s. 9885.)” 


On the problem of the proof of foreign laws in Walton v. 
Arabian Ameriean Oil Co., (1956 C.C.A. 2) 233 F. 2d 541, 
a case in which plaintiff was injured in an auto aeeident 
in Arabia and with relation to the basis of recovery, the law 


of negligence in Arabia, the court held: 


“The general federal rule is that the law of a 
foreign country is a fact whieh must be proved. (Foot- 
note cases: Black Diamond S. S. Corp. v. Robert 
Stewart & Sons, 336 U.S. 386, 396-397, 69 S. Ct. 622; 
Cuba KR. Co. v, Crosby, 222 U.S, 473, 479) 329s er. 
132; Liverpool and G. W. Steam Co. v. Phoenix Ins. 
Co. 129 U.S. 397. 9 5S. Ci. 4602 


This Ninth Circuit Court in Philip v. Maeri, (1958. C.C.A. 
9) 261 F. 2d 945, 75 ALR 2d 523, a libel (defamation) action 
arising in Peru and governed by the law of Peru where the 


Peruvian law was not proven, held that: 


“In this diversity case we must apply Washington 
rules of conflicts of law. Klaxon Co. v. Stentor Electric 
Mfg. Ca. 1941, 312 U.S, 487, 61S. Ct, 1020785 ee ea 
1477; Sampson v. Channell, 1 Cir., 1940, 110 F. 2d 754, 
128 ALR 394. Washington follows the general rule 
that the substantive law applicable to an alleged tort 
is the law of the place where the tort was committed. 
Restatement of the Law of Conflict of Laws, Sees. 377, 
378. Richardson v. Pacific Power & Light Co., 1941, 
11 Wash. 2d 288, 118 P. 2d 985; Mountain v. Price, 
1944, 20 Wash. 2d 129, 146 P. 2d 327; Maag v. Voykovich, 
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1955, 46 Wash. 2d 302, 280 P. 2d 680. Here there is no 
question but that the alleged slander oceurred in Peru, 
for the complaint alleges that the defamation was 
uttered, and Appellant’s ‘eredit and reputation’ injured, 
in Lima, Peru. 


“We are thus faced with a situation where Appel- 
lant’s eause of aetion arose in and should be governed 
by the law of Peru, but no Peruvian law is pleaded or 
proved. As seen above (Footnote 1, supra), there is a 
diversity of views on where this leaves a litigant. Does 
the cause of action fall for failure to allege an essential 
of the eomplaint, or does the forum assume the foreign 
law is the same as the law of the forum and apply it? 


“We hold that the instant ease is controlled 
by the principles set forth by Justice Holmes in Cuba R. 
Ca. ve Crosby, 10120222 U.S. diane S. Ct, 132. 56 
L. Ed. 274, 38 LRA NS 40. There, the Court was un- 
willing to assume that the law of Cuba (locus delieti) 
was the same as the eommon law. Thus, as the law 
of Cuba had not been pleaded or proved, the judgment 
entered for plaintiff in the trial eourt was reversed. 
Holmes pointed out that while it might be reasonable 
to presume that as between two common law countries, 
the common law of one was the same as that of another: 
that even as between two such eountries there would 
be no sueh presumption where a statute was involved; 
ie., a statute of one would not be presumed to be a 
statute of the other; and where both were not eommon 
law countries, the limits of the presumption would be 
narrower still. 


“Where one eountry’s judicial system is based on 
the Common Law and the other’s on the Civil Law, both 
systems having been modified by statutory changes. 
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there is little to recommend the employment of a pre- 
sumption that the law of one is the same as the law 


of the other. 

“We do not presume that the law of defamation in 
Peru is the same as the law of defamation in the State 
of Washington.” 


Where one depends on a foreign law as a defense, if 
the foreign law is not proven, such a defense is unavailable 
to defendant. Askanian v. Dostumian, (1809) 174 Mass. 
328, 54 N.E. 845: Western U. Tel. Co. v. Way, 83 Ala. 542, 
4 So. 844. 


And where one relies on a foreign law to recover as 
Colliers does in its counterclaim, upon failure of proof of 
foreign law, the case is dismissed. Cuba R. Co. v. Crosby, 
222 S. Ct. 473, 32 S. Ct. 132; Walton v. Arabian American 
Oil Co., 233 F. 2d 541. Defendant’s counterclaim based on 
embezzlement, fraud and criminal breach should be forth- 
with dismissed. Its defense based on fraud should be 
denied. In these cases as well as in this Court’s above 
quoted Philip v. Macri (supra), dismissal without a remand 
to the lower court was the final order. It isn’t that Collier 
didn't know, but where it was warned of this court’s 
decision in Philip v. Macri, Collier must take the conse- 


quences of its wilful disregard of the opinions of this court. 


Without a defense of fraud, Colliers is clearly without 
a defense under Count Four of the amended complaint. 
(Ree. 365) Count Four covered Japanese Civilians and 
Schools (97B and 99B accounts). 


Colliers has always been without a defense under Count 
Two (Australia 98B) and Count Three (Military 96B) 
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because Collier has admitted that Gates is not guilty of any 
alleged fraudulent conduct in Australia or under the 


military portion of the contracts. 


V 
Trial Court Erred in Finding That the Tokyo District 


Court Pro-Tem Decree Was Fraudulently Obtained 
With relation to the Tokyo District Court order, the 


trial court found as quoted in the footnote 7. 


The Tokyo District Court Order is admitted by Collier 
in its sworn answer +16 filed November 10, 1964. (Rec. 
169) The gist of the order is stated in interrogatory =164. 
(Ree. 120) The order was received in evidence as Court’s 
Exhibit A. 

It is submitted that the trial court’s finding of “fraudu- 
lent acts of embezzlement” in this respect is again based 
on the laws of Japan regarding embezzlement and the 
substantive law of fraud. The trial court’s finding is there- 
fore subject to the same objection that there was no proof 


of the Japanese law, as argued herein in Paragraph IV 


7— “... The court finds the defendant’s elaim that the action in 
Japan was brought by Gates for the deliberate purpose of injur- 
ing Collier and was without any foundation in truth, in fact, 
or in law, is true. The court has reviewed the affidavit upon 
which Gates made his application for the restraining order and 
after hearing all of the evidence, including the testimony of Gates 
himself, the court finds that Gates’ claims in his affidavit of June 
8, 1962, that he was still the representative in Japan of Collier, 
that the board of directors had taken no action to discharge him 
as representative, and that Bennett misunderstood Gates’ explana- 
tion of Japanese business on May 2, 1962, and that the board of 
directors did not issue a resolution to discharge Gates as a repre- 
sentative in Japan was false, and Gates knew it was false at the 
time he made the statement. At the time, Gates knew that the 
board of directors had already taken away all powers from him. 
The court finds that the Japanese court action was but part of 
Gates’ wilful attempt to implement his fraudulent acts of em- 
bezzlement and to postpone the day of reckoning.” 


4() 


above. Said arguments are hereby incorporated by refer- 
ence. 

Furthermore it is elementary that ‘a judgment of a 
sister state cannot be challenged on the ground that it was 
obtained by false testimony or perjury.” 55 ALR 2d 702. 
Littlefield v. Payner, 111 Kan. 201, 206 Pac. 114; McDonald 
v. Drew, 64 N.H. 547, 15 Atl. 148; Crescent Hat Co. v. Chizik, 
293 N.C. 371, 26 S.E. 2d 871; Hecht v. Alton, (Texas) 59 
S.W. 2d 428; Allard v. La Plaia, 147 Wash. 497, 266 Pac. 688. 


It is further stated in said authority that, “Fraud in 
the transaction upon which the action is based is not fraud 
available as a defense against a judgment in that action 
when sued upon in a sister state.” 55 ALR 2d 704. See: 
Berman v. Diamond, (1952 D.C.) 196 F. 2d 590: Mahoney 
v. State Ins. Co., (1907) 133 Iowa 570, 110 N.W. 1041; 
Lovejoy v. Ashworth, 94 N.H. 8, 45 A. 2d 218. 


The Tokyo Court order was entered on June 2, 1962 
and it is still outstanding. (Rec. 120 and 169) The trial 
court’s amended decision was filed on July 8, 1966. (Rec. 
688) If it was fraudulently obtained Collier’s should have 
voided the order in the Tokyo Court at least after this suit 
was started on July 9, 1964 and before trial was started 
on April 18, 1966. (Tr. 1) 


Furthermore Collier’s counterclaim nowhere alleged 
that the Tokyo Court Order was obtained by fraud. 
Collier’s counterclaim only alleged that, “The value of 
the stock merchandise stolen, dishonestly retained and 
converted by plaintiff to his own use amounted to over 
$46,073.” (Rec. 382) Gates brought out the fact of the 
issuance of the Tokyo Court Order in the trial of the cause 
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while questioning Mr. Nork (Tr. 179) to show that the sales 
by Gates of 251 sets after May 2, 1962, was under the 
Tokyo Court Order and it was proper. Colliers in its answer 
to the interrogatory regarding the order did not claim fraud 
in obtaining the order (Rec. 170) and admitted that it was 
Gates’ Tokyo attorney who obtained said order. It is 
required by Rule 9(b) of the Federal Rules of Civil 
Procedure that ‘all averments of fraud or mistake, the 
circumstances constituting the fraud or mistake shall be 
stated with particularity.” Colliers not only did not allege 
fraud but did not prove the circumstances surrounding the 
issuance of the order by the Toyko Court. 


The court’s finding that Gates misrepresented to the 
Tokyo court as follows: 


“The court has reviewed the affidavit upon which 
Gates made his application for the restraining order— 
that he was still representative in Japan of Collier, 
that the board of directors had taken no such action— 
and that the board of directors did not issue a resolu- 
tion to discharge Gates as a representative in Japan 
was false and Gates knew it was false at the time he 
made the statement. At the time, Gates knew that 
the board of directors had already taken away all 
powers from him.” (Rec. 707-708) 


is not correct in that in said affidavit Gates was speaking 
only of the “registered representative” with the Japanese 
government. (Def's. Ex. G-l in Evidence) A careful 
examination of the minutes of the meeting of April 26, 1962, 
does not reveal the revocation of such “registered repre- 
sentative” registration was ever authorized. A copy of said 
resolution appears on page 435 of the Record. It merely 
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removes Gates as vice president and supervisor of the 
Asiatic Division. Bennett in his letter of May 2, 1965, 
doesn't follow the corporate resolution. (Rec. 437) The 
claim of Colliers was subject to the many complicated 
defenses stated in this suit. The trial court's finding of 
‘falsity’ is not supported by the evidence in any manner. 


Therefore the 251 sets of the encyclopedias and the 
other books sold after the issuance of the court order were 
sold under a valid and properly issued court order. 


VI 


Assuming That Appellant’s Arguments in Paragraphs 
I, II, HI, IV and V of This Brief Are Untenable, Collier’s 
Evidence Was Insufficient to Sustain Court’s Judgment 
on Counterclaim and Colliers Did Not Prove Any 
Defense of Fraud. 


Assuming that Appellant’s arguments in Paragraphs 
I, 1, HWY, IV and V are untenable to this Court, Appellant 
still maintains that Colliers cannot recover on its counter- 
claims based on fraud and Colliers did not establish its 


defense of fraud: 


A.—-96B (Military), 98B (Australia) and 97B and 99B 
(Japanese Civilian and Schools) Were Divisible Portions 
of Contracts; Fraud If Any Concerned 97B Only. 


At this point it will be helpful to this court to advance 
Appellant’s arguments regarding divisibility of the Con- 
tracts of April, 1960 (Plf’s. Ex. 1 in Evidence) and Septem- 
ber, 1961. (Plf’s. Ex. 2 in Evidence) 
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Prior to April 15, 1960, there were two separate con- 
tracts, Plaintiff's Ex. 5 (Japanese Civilian) and Ex. 4 
(Military). Each was a separate operation in that Ex. 4 
(Military) was a U.S. Dollar operation and Ex. 5 (Japanese 
Civilian) was a Japanese Yen operation. After Apri] 15, 
1960, these two operations were put into one contract (PIlf’s. 
Ex. 1 in Evidence) but beeause the two operations were 
still operated on different currencies, U.S. Dollars and 
Japanese Yen, they were kept separate operations. Ac- 
counts 96B and 97B were separate in sales personnel in that 
Japanese salesmen were used and the sales were in Japanese 
Yen (Def’s. Ex. B-13 ABC in Evidence); the contract forms 
were entirely different (Plf's. Ex, 123 in Evidence); collee- 
tions were handled separately and banked separately (PIf’s. 
Ex. 9 in Evidence) (Plf’s. Ex. 6 in Evidence); the military 
96B was allowed an “Imprest Fund” while 97B did not have 
such a fund (Pif's. Ex. 9 in Evidence); 97B remittances were 
by wavy of licenses and drafts (Plf’s. Exs. 11, 12, 14, 32 in 
Evidence); the accounting of the 97B and 96B was kept 
entirely separate (PIf’s. Exs. 75, 108, 120, 121); 97B orders 
were filled from Tokyo but 96B orders were sent out parce) 
post to military personnel; 97B term orders were allowed 
a 12-month period of payment while 96B term orders were 
allowed 24-month period of payment (PIf’s. Ex. 9 in Evi- 
dence) and Colliers did not pay any Japanese income taxes 
on its 96B military operation while it paid taxes on the 97B 
operations. (Plif's. Ex. 106 in Evidence) In other words 
the 97B and 96B accounts were as separate as the two 


separate operations under Plf’s. Exs. 4 and 5 aforementioned. 
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Witness Nork testified as shown in footnote 8. 


gs— “Q. Paragraph 1 reads: ‘Branch number assigned is No. 
96.’ That was not followed? 

“A That was not followed. 

“Q. Why? 

“A. Because we realized that we could not put all of this 
in one operation. That is to say, we could not mix up the military 
business together with the yen business. So it had to be separated. 
And we, therefore, had to create three different numbers, one 
for the schools and library sales, which was 99; the yen accounts 
were 97; and the military remained 96. 


“So that is why this could not be followed. 


“Q. Now, let’s get to the school accounts. The school ac- 
counts were books sold to Japanese schools? 


“A. Schools and libraries. 
“Q. And these bore a special price? 
“A. That’s right. 


“Q@. But they were included with the Japanese sales in the 
monetary handling? 


“A. In the banking. 

“Q. In the banking? 

“A. That’s right, but not in the bookkeeping. 

“Q. These were, Account No. 96 was the military account— 
right? 

“A. Right. 

“Q. What is the ‘B’ for? 


“A. That means ‘Branch.’ We use that term in the States, 
on the Mainland, rather. 91-B would be Atlanta; 2-B is Chicago; 
3, and so forth. 


“Q. Now, with relation to 96, this was operated entirely 
separate and apart from the two Japanese yen accounts, the Jap- 
anese schools and Japanese civilians, separately? 


“MR. BROWN: Your Honor, I object to the question on the 
ground that it isn’t clear what he means by separate. Separate 
in what sense? 


“THE COURT: Rephrase your question. 


“Q. (By Mr. Kashiwa) For example, in the remittance of 
money, they were handled separately, weren’t they? 


_ “THE COURT: These three accounts, is that what you are 
asking? 


“MR. KASHIWA: Yes. 


“Q. (By Mr. Kashiwa) No. 96 was entirely separate from 
the civilian, the Japanese civilian? 


“A. That’s right.” (Tr. 123) 
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With relation to the Australian contract the trial court 
found as follows: 


“Towards the end of 1961, Collier and Gates decided 
to open up a Collier branch in Australia, and did so in 
January, 1962. However, as to the Australian oper- 
ation, it was agreed that Gates would act as an inde- 
pendent contractor and not as an employee of Collier 
and would be entitled to a 36% basic sales commission. 
Collier would open its own branch there to handle 
only the cash accounts receivable and the inventory of 
books, all sales to be under the control of Gates.” (Rec. 
692) 
It was not only a separate contract. it was an entirely sepa- 
rate operation. 

In 17 Am. Jur. 2d 758. with relation to divisible con- 
tracts, it is stated: 


“No formula has been devised which furnishes a 
test for determining in all cases what contracts are 
severable and what are entire. The primary criterion 
for determining the question is the intention of the 
parties as determined by a fair construction of the terms 
and provisions of the contract itself, by the subject mat- 
ter to which it has reference, and by the circumstances 
of the particular transaction giving rise to the question. 
Whether a contract is entire or divisible cannot be 
determined by a single term, phrase, or sentence, even 
though it is broad enough to include such meaning, 
unless, throughout the whole agreement and from the 
surrounding circumstances, it definitely appears either 
that it was or that it was not the intention of the parties 
that the contract should be entire and indivisible. If, 
in this respect, the parties themselves have placed a 
certain construction on the contract, that is to be con- 


and 


See: 
119; 
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sidered, and acts of the parties in treating the contract 
as entire or severable have an important bearing on its 
construction. A factor in determining whether a con- 
tract is entire or severable is whether the parties 
reached an agreement regarding the various items as a 
whole or whether the agreement was reached by re- 
garding each item as a unit. A contract to do several 
things at several times is divisible in its nature if there 
is no manifestation of a contrary intent.” 


at page 760, it is further stated: 


“In construing a contract to determine whether it 
is entire or severable, many of the courts have regarded 
the singleness or apportionability of the consideration 
as an important test—that is, if the consideration is 
single, the contract is entire, but if the consideration 
is expressly or by necessary implication apportioned, 
the contract is severable. Thus, where several things 
are to be done under a contract, and the money con- 
sideration to be paid is apportioned to each of the items, 
the contract is ordinarily regarded as severable.” 


Pollak v. Brush Elect. Asso., 128 U.S. 446, 9 S. Ct. 
Trainman v. Pappaport, (C.C.A. 3) 41 F. 2d 336, 71 


ALR 475; Hutchison v. New York & P. Co., (C.C.A. 4) 
229 Fed. 510. 


and 


It is submitted that 96-B (Military), 98-B (Australia) 
97-B and 99-B (Japanese Civilian and Schools) were 


all divisible portions. In fact the Australian contract was 
a separate contract as the court held. 


The fact that Appellant was an independent contractor 
further adds to the above argument of divisibility. Appel- 
lant argued below® that Appellant was an independent con- 
tractor as to all these three segments of the contract. 96B, 
97B and 98B. 


In 2 C.J.S. 1027 it is stated: 


“An independent contractor and an agent are not 
always easy to distinguish, and there is no uniform 
criterion by which they may be differentiated. Gener- 
ally, however. the relations are distinguished by the 
extent of the control which the employer exercises 
over the employee in the manner in which he performs 
his work. Where the will of the employer is repre- 
sented only in the result, and not in the means by which 


9— “The Collier-Gates & Son Corporation eontract of May 1, 
1959 (Plf’s. Ex. 4 in Evidence) in deseribing the relationship of 
the parties in its military books sales eontraet speeifically provided 
as follows: 


‘16. Nothing in this agreement shall be deemed to con- 
stitute either Gates or any of its agents or employees as an 
agent, employee or representative of Collier.’ 


In Colliers ‘Procedure for Opening Tokyo Branch, Japan’ written 
by S. J. Nork it is stated: 


‘Salesmen—Independent Contraetors. The law governing 
free lance is basically very similar to that in the United States 
in that a free lance salesman dealing strictly on a commission 
will be considered an independent eontractor, and the com- 
pany would not be liable to third parties as employer.’ 


In the April, 1960, and September, 1961, contraets paragraph 8 
provided as follows: 


‘8. All expenses incurred in eonnection with the opera- 
tion of the Japan division of Collier, including the compensa- 
tion of sales personnel, clerical personnel, office rent, ware- 
house and storage charges, shall be payable by Gates. 


‘In the event Collier shall be charged with or beeome 
liable for any of the operating expenses of the Japan division 
of Collier as hereinabove set forth, it shall have the right to 
deduct any moneys paid by it on aeeount thereof from any 
moneys that may be payable by Collier to Gates under this 
agreement.’”’ (Rec. 516) 
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it is accomplished, and the employer retains no control 
over the empioyce as to the manner or means of 
accomplishing the desired result, the employee is an 
independent contractor, and he, and not his employer, 
is responsible for his own acts and contracts, and the 
relation is not changed by the employer's reservation 
of the right of supervision and approval.” 
See: United States v. Silk, 331 U.S. 704; Bond v. Harrell, 
13 Wisc. 2d 369, 108 N.W. 2d 552; Cannon v. Time, Inc., 
115 F, 2d 423: 75 ALR 2d 725; 126 ALR 1120; 27 Am. Jur. 
485 and 98 ALR 2d 336. 


Under these authorities Gates was clearly an inde- 


pendent contractor. 


There being three divisible portions to the contract. 
and Colliers having admitted that the alleged fraud, if anv. 
concerned only 97B portion of the contract, it is submitted 
that Colliers did not have a defense to plaintiff’s suit on 
the 96B (military) and 98B (Australia) portion of the con- 
tract. These contracts were only terminated by the notice 
of termination given after the September 28, 1962, meeting 
of Collier’s Board of Directors (Plf’s. Ex. 89 in Evidence) 
two weeks prior to October 16, 1962. Appellant’s figures 
presented in Exhibit CC in appendix of this brief are based 
on a termination as of October 16, 1962. 


As for the 97B portions of the contract, Appellant 
maintains that Colliers failed in its proof in the particulars 
listed in Subparagraphs B, C, D and E to follow. 
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B.—Collier’s Exhibits B-13A, B and C Were Only Book Entries; 
No Conversion Was Proven, Therefore No Action in Fraud 


May Be Maintained. 


This argument is directed to the 97B claim only in 
that Colliers admits that the alleged fraud was only in the 


97B portion. 


As heretofore argued, the Criminal Statute of Japan 
on Embezzlement was not introduced in evidence. There 
being no embezzlement statute proven, Colliers completely 
failed in its proof of conversion of any funds by Appellant. 
Appellant came into possession of the funds lawfully after 
the sale of the books with full consent of Colliers. It will 
be shown that Gates did with said funds exactly what he 
was ordered to do in writing by Collier. So where is the 


conversion of funds? 
First of all, as it is well stated in 26 Am. Jur. 2d 609: 


“The mere making of false entries in books of 
accounts is not sufficient evidence of an act of con- 
version constituent to the crime of embezzlement... .” 


and as stated in 17(A) C.J.S., 494, Section 467: 


“As a general rule, forfeitures are not favored 
either in law or in equity, and before 4 forfeiture will 
be enforced the right thereto must clearly appear 
to have arisen. The party insisting on the forfeiture 
must comply strictly with all contract requirements 
and with conditions authorizing the forfeiture. So 
where forfeiture is dependent on the making of a 
demand and failure to comply with the demand, the 
failure to make a proper, specific, and reasonable 
demand is fatal to the enforcement of the forfeiture by 
a court of law or equity. Also, the party claiming 
the benefit of a contract provision for forfeiture must 


cr 
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not be himself in default, and he must be free from 
blame for the other party’s default. A party will not 
be permitted to take advantage of his own independent 
act to work a forfeiture of his own contract. A forfei- 
ture cannot be had on grounds other than those 
specified in the contract.” 


It is important to note that Colliers did not supply Gates 
with any funds with which to start the Tokyo office. But 
out of the sale of each set of books for $269.50, Gates was 
allowed his 34% to pay his salespeople and send $172.50 
to New York. If he gave a 5% discount to the customer, 
there was nothing left for him. Plaintiff’s Ex. 111 in Evi- 
dence well explains this on a 100 set basis. The arithmetic 
quoted in said Exhibit 111 is as follows: 


Total selling value $26,950.00 
34 % commission -8,483.00 
$18,467.00 

$172.50 per set remittance ~17,250.00 
$ 1,217.00 

Discount 1,200.00 
Left over in Tokyo $ 17.00 


The above letter from Gates to witness Nork was dated 
October 16, 1960, so Colliers well knew that Gates couldn’t 
continue the Tokyo office because there were term sales 
as well as cash sales unless he utilized the following two 
written authorizations given by Collier: 


“il 


1) “Terms: Full amount of invoice covering 
cost of books, payable in U.S. Dollars in twelve (12) 
equal monthly installments, starting thirty (30) days 
from the time this shipment of books has cleared 
through customs into Japan.” (Rec. 130, 132) (PIf’s. 
Exs. 24, 26 in Evidence) (Emphasis ours) (This was 
also repeated in the Japanese Import Licenses). 


2) “After the Tokyo Bank Account has sufficient 
yen deposits, the salespeople paid on yen accounts will 
be paid in yen from this account (Tokyo yen account).” 
Pif’s. Ex. 9 in Evidence at page 3. 

The first authorization (1) permitted him to remit in 12 
equal monthly installments the full amount of the invoices. 
No remittance was required on a set-for-set basis. So if 
there were a cash sale, payment therefor may be made 
in 12 equal installments so that under (2) above the 34% 
commission ($84.83) under term yen sales where the down 
payment was for example only $10 may be paid because 
Colliers did not supply Appellant with an “Imprest 
fund” for Tokyo yen sales. (1) above supplied the neces- 
sary “slack” and (2) contemplated such a “slack” because 
as stated in Plaintiff's Ex. 111 in Evidence nothing remained 
out of each $269.50 after the 34% Commission was paid, the 
$172.50 remittance sent to New York and a discount given. 


In other words the “slack” was provided for in writing 
by Colliers. It is submitted that where Colliers consented 
to the “slack” in writing, it cannot accuse Gates of fraud 
because it is elementary that there is no conversion when 


one consents. 


The evidence in this case further shows the Japanese 
yen remittances (Rec. 139-146) from appellant in Tokyo 
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to Colliers in New York converted into U.S. Dollars as 


shown in footnote 10. 


In other words in accordance with the invoices and the 
import licenses the amounts due were sent in accordance 
with (1) abovequoted. The sums were sent in lump sums, 
without earmarking the amounts remitted set by set. 
Collier was therefore concerned with the total remittance 
and this was to be on a 12-month equal payment basis. 
Each of the invoices were met under (1) above exactly in 
accordance with (1). Certainly there was a “slack” when 
cash sales remittances were not sent immediately but when 
Colliers agreed to 12 months equal payment of its total 
monies amounts, Colliers cannot object. 


10— July 1960 $1,000 


September 1960 6,000 
October 1960 5,900 
November 1960 5,000 
December 1960 9,500 
January 1961 $16,500 
February 1961 10,500 
March 1961 17,500 
April 1961 14,000 
May 1961 15,500 
June 1961 17,500 
July 1961 18,000 
August 1961 9,500 
September 1961 11,250 
October 1961 10,500 
November 1961 10,000 
December 1961 1,000 
January 1962 $5,500 
February 1962 13,200 
March 1962 7,182.50 


Total $204,632.50 
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And payments to Gates of the 34% ($84.83) commission 
under term yen sales where down payments were less than 
$84.83 under (2) above, were certainly with Collier’s 


written consent. 


Payment for Japanese taxes were also made out of 
the already drained Tokyo yen account. (Plf’s. Ex. 106 
in Evidence) Transportation Expenses for the Yokohama 
to Tokyo haul of books were also paid. (Plf’s. Ex. 115 
in Evidence) Colliers permitted payment of Gates airline 
tickets from said account. (Plf’s. Ex. 84 in Evidence) 
Colliers knew that these excessive drains on the yen ac- 
counts also existed. How was Gates to pay these amounts 
when Colliers itself knew that the Tokyo Yen Account 
existed by reason of the “slack.” Colliers gave Gates au- 
thority under (1) above quoted and he used it. 


And finally Gates was appointed to operate the Tokyo 
office with a broad written general power of attorney. 
(Plf’s. Ex. 82 in Evidence) In the absence of an embezzle- 
ment statute, one given such a broad power of attorney can 
never be held for conversion of funds where he is directed 
by other documents to do as he did. 


Furthermore Collier’s case is further weakened in that 
there was debtor and creditor relationship between Gates 
and Collier. The trial court found that there was no 
debtor-creditor relationship between Colliers and Gates but 
it is submitted that such finding is completely contrary 
to the evidence. 
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Witness Simon J. Nork testified as shown in the foot- 
note 11. 
For the 96B military accounts there was an “impress fund” 
but for the 97B Japanese Civilian accounts no impress 
fund was provided. In other words on a term sale in 
Japanese yen, where there was a down payment of the yen 
equivalent of $10.00, Colliers immediately owed Gates 
($84.83-10.00) $74.83. There were 1,404 term sales or 
a total of $119,101.32 ($84.83 x 1,404) was involved. So 


11—“Q. Now, will you refer to paragraph 5? 
“THE COURT: Of Exhibit 1? 
“MR. KASHIWA: Yes, paragraph 5. 


“Q. (Continuing) Paragraph 5 with relation to the 34 
per cent commission. All right, now, if there was a $269.00 order 
of encyclopedias, and there was a $10.00 down payment, the first 
payment, the first payment on that set, what was due Gates? 


“A. The difference between the $10.00 that he retained and 
the 34 percent that he was supposed to receive, which will de- 
pend— 


“Q. Assuming that it is $269.50, the 34 percent was about 
$84.00, am I right? 


“A. Yes. 


“Q. And so with $10.00 down, there would be about $74.00 
owing to Gates? 


“A. Correct. 

“Q. That is the way it was operated? 

“A. That is the way it is operated.” (Tr. 89-90). 
And he further stated: 


“Q. Yes. And also you did testify that, for example, if 
there was a term sale with less than 34 percent payment, for 
alee 10 percent payment, then Collier would owe Gates the 

alance? 


“A, That’s right. 


F “Q. In other words, there was a lot of debit and credit going 
on? 


“A. Correct. That will be explained by our accountant. 
“Q. This was quite complicated, am I right? 
“A. Correct.”’ (Tr. 149-150). 
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these term sales in Yen immediately created a creditor- 
debtor relationship. 

A further debtor-creditor relationship was created in 
New York in that with relation to the $172.50 sent to 
New York for each set sold under the import licenses the 
$172.50 was made up of the following: 


Collier’s Right 


40.5% $118.00 
Gates’ Rights 

12.557 34.00 

7% 17.00 

1% 3.00 

$172.00 


In other words some of Gates’ own funds were sent 
to New York. (Tr. 386) With the debtor-creditor relation- 
ship in existence there was no embezzlement proven. 
Neither was fraud proven. 


In 18 Am. Jur. 580. it is stated: 


“Sec. 20. Debtor and Creditor Relation.—Gener- 
ally, when dealings between two persons create a 
relation of debtor and creditor, a failure of one of the 
parties to pay over money does not constitute the crime 
of embezzlement. For example, a laundry agent who is 
paid by commissions and who is charged with the entire 
amount of laundry work done stands in the relation 
of debtor to the laundry company. He holds money 
collected in such capacity and cannot be convicted of 
embezzlement. Similarly, a contract for the sale of 
money creates a relation of debtor and creditor, and not 
one of trust, so that a failure to pay over the money does 
not constitute embezzlement. 
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“Ordinarily, whether the relation of debtor and 
creditor exists depends upon the facts of the particular 
case. Where a principal acquiesces in his agent’s 
practice of depositing rents collected, on his general 
account, and of treating the deposits as his own, such 
a course of dealings may divest the principal of his 
specific property in the deposits and establish the 
relation of creditor and debtor between him and his 


agent.” 

See also: MacGray v. Bennett, 250 N.C. 707, 110 S.E. 2d 324; 
26 Am. Jur. 2d 567; U.S. v. Mason, 218 US. 5) ial et, 
28. 

It is submitted that therefore under the circumstances 
in this case there was no conversion proven. There was 
no fraud proven. 

C.—Colliers Failed to Prove Alleged Fraud Proximately Caused 

Pecuniary Losses. 

One of the most elementary rules of law in a civil 
action for damages based on fraud is that the complainant 
must prove “actual pecuniary loss” suffered as a proximate 


cause of the alleged fraud. 


In the recent case of Toho Bussan Kaisha, Ltd. v. 
American President Lines, Ltd., (1959, C.C.A. 2, N.Y.) 265 
F. 2d 418, wherein the court held: 


“(3, 4) The New York decisions make it plain 
that the recovery allowable for fraud is not punitive 
in nature. The plaintiff is entitled to be indemnified 
only for actual pecuniary loss. Hanlon v. Macfadden 
Publications, 1951, 302 N.Y. 502, 511, 99 N.E. 2d 546, 
24 ALR 2d 733; Ross v. Preston, 1944, 292 N.Y. 433, 436, 
00 N.E, 2d 490; Sager v. Friedman, 1936, 270 N.Y. 
472, 480-481, 1 N.E. 2d 971: see also Reno v. Bull, 


a7 


1919, 226 N.Y. 546, 553, 14 N.E. 144 (even possible 
profits may not be recovered). We therefore find no 
merit in plaintiff's principal contention. (Emphasis 
ours ) 


“(5) The next question raised by this appeal 
is who has the burden of establishing plaintiff's actual 
pecuniary loss. This question is also governed by the 
law of New York. Palmer v. Hoffman, 1943, 318 U.S. 
109, 63 S. Ct. 477, 87 L. Ed. 645; Sampson v. Channell, 
1 Cir., 1940, 110 F. 2d 754, 128 ALR 394, certiorari 
denied 310 U.S. 650, 60 S. Ct. 1099, 84 L. Ed. 1415. 


“(6) Judge Dimock dismissed the plaintiff's 
action at the close of its case on the ground that it had 
failed to prove damages. We think Judge Dimock was 
correct. Under the law of New York plaintiff has 
the burden of establishing that the amount it paid out 
on the ten false bills exceeded any sum or sums which 
it may have received on account of this transaction. 
Merely proving that the money was paid out in 
reliance on false bills of lading is only part of the story. 
Sager v. Friedman, supra, 270 N.Y. at page 482, 1 
N.E. 2d at page 974; Deutsch v. Roy, Ist Dept. 1934, 
239 App. Div. 714, 268 N.Y.S. 606, affirmed 1935, 269 
N.Y. 508, 199 N.E. 510; Woolson v. Waite, 158 Wisc. 
764, 768, 286 N.Y.S. 619, affirmed 4th Dept. 1936, 247 
App. Div. 855, 286 N.Y.S. 624. Here the record does 
not show that the plaintiff suffered any actual pecuni- 
ary loss.” 


In Automatic Truck Loader Corporation v. City of 
New York, (1945) 57 N.Y.S. 2d 295, the court held: 
“(15) There is no basis for awarding to the plain- 


tiffs what they would have obtained if the repre- 
sentations were true. Reno v. Bull, 226 N.Y. 546, 124 
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N.E. 144, was an action brought by the purchaser of 
stock for damages resulting from false representations 
by the seller. The court said, per McLaughlin, J., 226 
N.Y. at pages 552, 553. 124 N.E. at page 146: ‘The 
rule as to the measure of damages is not the one to 
be applied. The court said to the jury that if the plain- 
tiff were entitled to recover, then he should be awarded 
“the difference between the value of the stock at the 
time it was sold to him * * * and the value of the stock 
as it would have been at that time if the representations 
were true.” The purpose of an action for deceit is to 
indemnify the party injured. All elements of profit 
are excluded. The true measure of damage is in- 
demnity for the actual pecuniary loss sustained as 
the direct result of the wrong.’”” (Emphasis ours) 


The question therefore is whether Colliers proved “actual 
pecuniary loss sustained as a direct result of the wrong.” 


First of all the alleged fraud was only in the 97B 
(Japan Civilian) phase of the contracts. No fraud of any 
nature was proven in the 99B (Japan schools), 96B (Mili- 
tary) and 98B (Australian) phases of the contracts. There- 
fore without any fraud in these three phases (99B, 96B and 
98B) of the contracts there can be no damages caused 
by fraud. The trial court erred in allowing damages on 
the counterclaim to Colliers under the 99B and 96B phases 
of the contracts. The trial court found as follows: 


“His calculations (Collier’s Accountant, Rabino- 
witz) made on a basis most favorable to Gates, showed 
that out of a gross sales of over $1,069.549 Gates’ lia- 
bility under the 12.5% clause for 96B (military) and 
97B (Japan Civilian) accounts, as well as the 10% 
liability clause on the 99B Japan schools accounts was 
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$185,822. Only the Australian accounts reflected a 
credit due Gates on term business. As indicated by 
the calculations of Rabinowitz, Gates still owes Collier 
$169,013 under the contracts.” 


The figure $169,013 broken down (Def’s. Ex. R. 48 in 
Evid.) was as follows: 


96B (Military) $54,366 
99B (Japan Schools) 27,052 
97B (Japan Civilians ) 90,150 
98B (Australia) (225595)) 


(this was a plus figure ) 


It is submitted that the court erred in allowing for 96B 
$54,366 and for 99B $27,052. The 98B figure of only 
$2,555, although a plus figure was in error in that it should 
have been plus $351,699.83. (See Exhibit CC, appendix 
herein. ) 


As for the 97B (Japan Civilian) figure of $90,150 the 
trial court was in complete error in that only losses proxi- 
mately caused by the alleged fraud may be assessed against 
Appellant. The alleged fraud committed by Collier’s Ex- 
hibit B-13 A, B and C (as shown by Argument B above) 
did not cause any loss or damage to Colliers. The whole 
plan of the Tokyo office set up, started without any funds 
and requiring remittance of practically all remaining out 
of the $269.50 gross sales price, after the 34% commission 
is paid and 5% commission given revolved about these 
two clauses: 


1) “Terms: Full amount of invoice covering cost 
of books payable in U.S. Dollars in twelve (12) equal 
monthly installments, starting thirty (30) days from 
time this shipment of books has cleared through cus- 
toms into Japan.” (Rec. 130, 132) 
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2) “After the Tokyo Bank Account has sufficient 
ven deposits. the sales people paid on yen accounts will 
be paid in yen from this account.” (Plt’s. Ex. 9 in 


Evidence ) 

As argued fully in Paragraph B above Colliers agreed by 
(1) above to a “slack” in the remittance of funds and 
Colliers agreed by (2) that said “slacked” funds may be 
used to pay the term yen sale 34% commission which 
Colliers owed the salesman if the down payment was only 
$10.00 for example. Nothing was lost by Colliers by the 
“slack.” It even consented to the “slack.” And payment 
of what Colliers owed already certainly was not a “pecuni- 
ary loss.” Colliers wanted the salesman to be paid by using 
funds caused by the “slack.” Colliers consented in writing 
by (1) and (2) above. How could it represent to this court 
that any pecuniary losses were incurred? 


Being unable to prove a loss proximately caused by 
the alleged fraud, if any, Colliers shifted in midstream 
of its case to proving contractual liability under the 124%% 
and 10% clauses of Plaintiff's Exhibits 1 and 2 in Evidence. 
As it will be shown in Paragraph D to follow, Colliers is 
precluded from doing this in that it elected to sue in tort 
and it may not now seek to restore a rescinded contract 
and bring to life what is considered “annihilated.” 
D.—Colliers Rescinded Its Contract of September, 1961 and 


Cannot Sue for Future Liabilities to Arise under the Said 
Contract. 


As for the April 15, 1960, contract (Plf’s. Ex. 1 in 
Evidence) the evidence is that Colliers was fully paid 
for in its 97B portion in that Colliers paid the 12%4% 
commission thereunder in the sum of $18,834.24. (Tr. 386) 
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The first payment was for $9,353.25 for sales numbers 
97B 1-303. (Tr. 386) The last payment is evidenced by 
Plaintiff’s Ex. 93 in Evidence showing payment of $9,480.99 
for accounts 304 to 607. Plaintiff's Ex. 75 in Evidence, a 
document prepared by Colliers, shows only 607 sales by 
P. F. Collier & Son Corp. It shows no loss to P. F. Collier 
& Son Corp. (See also Plf’s. Ex. 121 in Evidence) so a full 
1214% was paid. It is submitted that since there was no 
loss, no action for fraud could be maintained on said con- 
tract of April 15, 1960. Toko Bussan Kaisha, Ltd. v. 
American President Lines, (1959, C.C.A. 2) 265 F. 2d 418. 


As for the September, 1961, contract (Plf’s. Ex. 2 in 
Evidence) Colliers chose to terminate the contract by a 
written notice (assuming for this argument that it was a 
valid notice). Colliers thereby rescinded the contract 
and it cannot again enforce any liabilities arising under 
the contract subsequent to May 2, 1962. Election to sue 
in tort for the alleged wrong done under Colliers’ Exhibit 
B-13 A, B and C covering the period May, 1960 to May, 1962. 
also meant a rescission of the contract of September, 1961. 
The contract is “annihilated” by the rescission and Colliers 
may not enforce any rights under the contract under any 
assumption that the contract was in existence. 


In 25 Am. Jur. 2d 674 under the topic “Election of 
Remedies,” with relation to the effect of election it is 
stated: 


“Where a party, with knowledge of the facts, and 
in the absence of fraud or imposition makes an elec- 
tion belween inconsistent remedies, and the one chosen 
by him is not a mistaken remedy, his election is final, 
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conclusive and irrevocable, and constitutes an absolute 

bar to any action, suit, or proceeding inconsistent with 

that asserted by the election.” 

United States v. Oregon Lumber Co., (On Certificate 
to Sup. Ct. from 9 C.C.A.) 260 U.S, 230 a Se 
100; 

Karapetian v. Carolan, 83 Cal. App. 2d 344, 188 P. 2d 
809, 1 ALR 2d 1075; 

Holscher v. Ferry, 131 Colo. 190, 280 P. 2d 655; 


Davidson v. McKown, 157 Kan. 217, 1389 P. 2d 424, 6 
ALR. 2d 1; 

Labor Hall Ass’n v. Danielsen, 24 Wash. 2d 75, 163 
Po 2d 167, 161 ALR 17a; 

Boeing Airplane Co. v. Aeronautical Industrial Dist. 
Lodge, (D.C. Wash.) 91 F. Supp. 596, aff'd (9 
C.C.A.) 188 F. 2d 356, cert. den. 342 U.S. 851, 72 
5. Ct, 39: 

Bankers Trust Co. v. Pacific Employers Inc. Co., (C.C. 
A. 9, Nev.) 282 F. 2d 106, cert. den. 366 WS. 322, 
62 5.41, 41; 


White Oak Coal Co. v. United States, (C.C.A. 4) 15 
F, 2d 474, cert. den. 273 U.S. 756, 47 S. Ct. 459. 


The trial court in its origina] decision of June 21, 1946, 
well aware of this rule of rescission held at page 10 of 
said decision as follows: 


“The breach by Gates was so substantial and 
fundamental as to completely negate and destroy the 
objects of the contract. Failure to rescind promptly 
after discovery of plaintiff's fraud would have waived 
the breach. The contracts were rescinded and termi- 
nated as of May 2, 1962.” (Rec. 635) 
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The court in its amended decision after Appellant 
filed its motion for new trial (Rec. 658) changed the above 
paragraph so that the first “rescind” was changed to 
“terminate” and the second rescinded was eliminated (Rec. 
697). The trial court attempted to correct its error but 
it is submitted that “termination” is rescission under the 
circumstances of this case. This Court of Appeals in Boeing 
Airplane Co. v. Aeronautical Industrial District Lodge, (9 
@iC Al 1951) 188 F.2d) 357 held: 


“We have examined the entire record and are 
satisfied that the learned district judge correctly con- 
cluded, in the light of the terms of the contract and all 
the circumstances of the case that at the time im- 
mediately after the strike began when Boeing elected 
to terminate the contract the union had been guilty 
of a material breach which fell short of abandonment 
or total repudiation of the contract. The power of 
termination which accuses the wronged party as a 
result of such a breach and was exercised by Boeing 
in this case is a right of rescission which leaves neither 
party with any basis thereafter to complain of the 
conduct of the other as a breach of the contract.” 
(Emphasis ours) 


The Ninth Circuit Court completely approved the 


lower court’s opinion in 91 F. Supp. 596, 609. The lower 
court’s opinion is well written. 


It is submitted that by the very nature of the Septem- 
ber, 1961, contract, Plaintiff’s Exhibit 2 in Evidence, under 
paragraph 10 thereof in which Gates guaranteed the collect- 
ability of term sales (the 124%% and 10% clause) the col- 
lectability of the accounts was to be determined for the 
97B accounts in the following manner: 
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“It was contemplated by both parties that there 
might be losses on account of bad accounts—Collier ex- 
pecting a loss of 12.5% on the total amount of accepted 
orders. In order to induce good, collectible business, 
on 24-month contracts a monthly analysis would be 
made 30 months from the month in which the business 
was reported, and on a 12-month contract—15 months. 
If a contract was not paid in full at the end of either 
30 or 15 months, it was classified as a loss. If the 
losses were below 12.5%, Gates was to get the differ- 
ence between the 12.5% and the actual percentage 
loss ratio incurred. If the actual loss ratio exceeded 
12.5%, Gates was to pay Collier the difference be- 
tween 12.5% and the actual percentage of loss over 
that figure.” (Rec. 627-628) 


In May, 1962, only eight months of the allowed 15 months 
period had passed under the 97B contract and only 
eight months of the allowed 30 months period had 
passed under the 96B contract. Because of this 1214% 
guarantee clause the contract was not one forthwith termi- 
nable. Colliers was bound to allow the respective 15 
months period or the 30 months period to go by before de- 
termining the guaranteed amount. Colliers had a right to 
do this but by its early termination, it rescinded the con- 
tract and Appellant cannot be held liable for obligations to 
arise in the future under the rescinded contract. 


The trial court followed witness Rabinowitz’s testimony 
and held as follows: 


‘As indicated above, defendant had an exhaustive 
study of all of the Gates’ Japan and Australian ac- 
counts made by Rabinowitz. In his calculations, Ra- 
binowitz gave Gates full credit for all sales up to and 
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including May 2, as if Gates had not committed fraud 

and embezzlement. His calculations, made on a basis 

most favorable to Gates, showed that out of gross 

sales of over $1,069,549, Gates liability under the 12.5% 

clause for 96-B Military and 97-B-Japan Civilian ac- 

counts, as well as the 10% liability clause on 99-B 

Japan schools accounts was $185,822. Only the Austra- 

lian accounts reflected a credit due Gates on term 

business. As indicated by the calculations of Rabin- 
owitz, Gates still owes Collier $169,013 under the 
contracts.” 

In other words the trial court did the very thing this 
court prohibited in the Boeing case. One cannot terminate 
a contract of the nature in this case and later say that it 
did not rescind the contract. 

The trial court erred in deciding that there was 
$169,013 due under the 1214% and 10% clause. The fig- 
ure $169,013 is based on Collier’s Ex. R-48 in Evidence. 
Plate +3. It clearly shows that the 1214% and 10% clause 
was used. Furthermore even if the clause is used there was 
no “loss” to Colliers proven as required under said 1214% 
and the 10% clause. See Exhibit EE page 79 hereof. 


Vil 


Allowance of Attorney's Fees and Travel Expense 
Not Prover Allowances 

It is submitted that if Appellant prevails in his argu- 
ments in Paragraphs J, II, II, IV. V, and VI of this brief 
Colliers will not be able to recover anything. To the con- 
trary Appellant is entitled to recovery. 

It is too elementary to submit authorities that one who 
hires attorneys and spends travel money for a futile pur- 


pose, an ill advised counter suit and an unfounded de- 
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fense of fraud cannot recover said expenses back. The 
amounts of $25,000 for attorney’s fees and $11,011.99 for 
iravel expenses, included in the Judgment below should 
be forthwith deducted. 


CONCLUSION 


It is submitted that the trial court erred in finding 
and concluding that Appellant is not entitled to recover 
anything and awarding Colliers judgment in the sum of 
$306,676.25 in that on the evidence and the law, judgment 
should have been in favor of Appellant in the sum of 
$422,804.98 and the counterclaim of Colliers should have 
been dismissed. 


5 21s be mee nee CUE Onn eT SRY Tse 
Respectfully submitted, 


KASHIWA AND KASHIWA 
by SHIRo KaSHIWA 
Attorneys for Appellant 


CERTIFICATION OF CONFORMITY 


I certify that, in connection with the preparation of this 
brief, I have examined Rules 18 and 19 of the United States 
Court of Appeals for the Ninth Circuit, and that, in my 
opinion, the foregoing brief is in full compliance with those 
rules. 


KaAsHIWA & KASHIWA 


SHIRO KASHIWA 
Attorney for Appellant 
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APPENDIX OF EXHIBITS 
PLAINTIFF'S EXHIBITS: 


Trans. pages 
For In 
No. Description Ident. Evidence 


1 Agreement between Gates & Collier, 


4/15/60 67 
2 Agreement between Gates & Collier, 

9/15/61 67 
3 Assignment & Agreement P. F. Collier 

& Son Corp. & P. F. Collier Inc., 4/1/61 67 


4 Agreement between P. F. Collier & Son 
Corp. & R. E. Gates & Son Co., 5/1/59 
re: Solicitation of orders for various 67, 
publications—Military 209: 
5 Agreement between P. F. Collier & Son 
Corp. & R. E. Gates & Son Co. re: 


Exclusive subscription selling rights 6%, 

for Collier’s encycs.—Japan civilians 239 
6 Changes affecting Tokyo 96B accts. re- 

ceivable (Military) 67 
7 Ltr., Crowell-Collier to R. E. Gates, 

5/12/59 67 
8 Power of Attorney—P. F. Collier Inc. 

to Ronald E. Gates, 3/14/61 67 
9 Procedure for Opening Tokyo Branch, 

4/1/60 67 
25 P.F. Collier invoice, 6/20/60 101 
14 Sight draft to P. F. Collier, $500, 

7/19/60 102 
15 Sight draft to P. F. Collier, $2,000 

Wao! 102 
17 Copy jtr., Nork to Gates, 11/9/61 102 


23 Invoice, Collier to Gates, 1/19/60 102 


ya) 


PLAINTIFF’S EXHIBITS: 
Trans. pages 


For In 
No. Description Ident. Evidence 

24 Invoice, Collier to Gates, 5/5/60 102 
°6 Invoice, Collier to Gates, 7/23/60 102 
30 Ltr., Nork to Gates, 3/9/61 102 
13. Computation (Collier Rights) 104 
76 Invoice, Collier to Gates, 4/2/54 72 
43 Import License, 3/5/62 154 
53 Ltr., Ryan to Gates, 10/30/53 154 
54 Ltr., International Expediters to Gates, 

3/1/60 : 154 
37 Power of Attorney, Collier to Gates, 

12/7/61 190 
28 Ltr., Nork to Gates, 11/30/61 192 
46 N. Z. & Australia Bank Power of Attor- 

ney, Collier to Gates & Nicolle, 1/4/62 192 
11 List of drafts, Gates & Son to Collier & 

Son, 7/19/60 to 1/13/61 235 
12 List of drafts, Gates to Collier, 1/9/61— 

4/9/62 235 
77 Map of Tokyo Hiratsuka Office Bldg. 268 


73 Financial Analysis, U.S. Dollar figures, 
Orders Obtained by Gates under Con- 


tracts 300 
78 Ltr., Collier to Gates, 11/10/60, & encls. 301 
79 Ltr., Johnson to Gates, 8/24/60 301 
80 Invoices, Collier to Gates, 5/1/59 and 

3/11/60 301 
81 Power of Attorney, Collier to Gates 

8/8/61 301 


82 Power of Attorney, Collier ta Gates 
3/14/61 301 
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PLAINTIFF'S EXHIBITS: 
Trans. pages 


For In 
No. Description Ident. Evidence 


83 Invoices, Collier (N.Y.) to Collier 
(Japan) 4/14/61, 11/8/61, 6/19/61 and 


9/27/60 301 
84 Ltr., Collier to Gates. 8/26/60 301 
85 Ltr., Kelly to Gates, 8/23/60 & encl. 301 
86 Sydney Branch, Commission Receipt, 

4/4/62 301 
87 Memo, Johnson to Kelly, 10/10/61 301 
88 Ltr., American International Under- 

writers to Nork, 4/26/62 301 


89 Minutes, Special Meeting Board of 
-Directors of P. F. Collier, and Certifica- 
tion 301 
90 Computation (Formerly Ex. FF) 395 


91 Computation (Formerly Ex. CC)— 
Details of Business Transacted ending 


10/16/62 300 
92 Classification of Gates’ & Collier’s 
rights, Rev. 3/26/65 366 
94 Computation (Formerly Ex. EE) 406 
93 Commission Receipt, 12/21/61 427 
95 Answers to Interrogatories 14, 18, 31, 
32, 33 & 60 by Nork on 2/10/65 442 450 


96 Computation sheet (marked Ex. Q) 450 
97 Computation sheet (marked Ex. P) 451 


98 Pamphlet “The Foreign Exchange and 
Foreign Trade Control Law (Japan), 
Law No. 288, Dec. 1, 1949” 459 460 


99 The Commercial Code of Japan--1963 462 462 
100 Civil Code of Japan 496 496 
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PLAINTIFF’S EXHIBITS: 
Trans. pages 
For In 

No. Description Ident. Evidence 


32 Copies of dollar draft purchased from 
First National City Bank of N.Y., Tokyo 


Branch 566 
101 Affidavit of Tsuyoshi Saito (English 

Translation ) 631 632 
102 Page of signatures written by T. Saito 643 643 
103 Certificate of Registration 687 690 
104 Letter to Chief Customs Officer, Yoko- 

hama, 5/6/60 692 695 


105 Letter from Nork to Gates, 7/11/60 779 


306 Communications from Collier file re: 
taxes 823 826 


107 (Re-marked Defendant's R-1 at pp 
860)—Summary prepared by A. Rabin- 


owitz 829 
108 Computation of Commissions paid to 

Gates—(Plate 2) 895 945 
109 P. F. Collier correspondence—8/15 /61 

& 9/5/61 914 917 
118 Letter, Nork to Gates, 3/7/61 914 926 
110 Letter, Nork to Gates, 9/21/61; memo. 

from Nork to Kelly 914 oe 
111 Letter, Gates to Nork, 10/25/60 914 942 
112 Letter, Nork to Kelly, 3/27/61 914 918 
113 Letter, Nork to Gates re: Home Of- 

fice loan, 4/26/61 914 954 
114 Letter 914 
115. Letters, Nork to Kelly, between 2/21/61 

and 7/25/61 914 922 


116 Letter, Nork to Gates, 5/5/60 & encl. 914 927 


[p 


PLAINTIFF'S EXHIBITS: 
Trans. pages 


For In 
No. Description Ident. Evidence 
117 Letters, Nork to Kelly, 2/21/61 and 
6/12/61 914 922 
119 Computation 937 


120 Computation—Actual Bad Debts Rates 
over 12-1/2% Base, 96B, 4/60—10/62 937 966 


121 Computation of 12-1/2% & 10% Com- 
mission on 97B & 99B accounts 939 966 
122 Letter. Marrack to Kashiwa, 12/16/65 968 


123 Contract form between P. F. Collier 
Inc. & purchaser of Collier’s encyc. 975 982 


124 Contract form between R. E. Gates & 
Son Co., Ltd., & purchaser of Collier’s 


encyc. 976 
125 Contract between P. F. Collier Inc. & 
Antonio I. Uugaata, Guam, MI. 976 
126 Letter, Nork to Kelly, 6/15/60 983 984 
127 Letter 983 
128 Legal Notice 992 


DEFENDANT'S EXHIBITS: 
Trans. pages 


For In 
No. Description Ident. Evidence 
N-12 Letter from Kelly to Gates, 
12/15/60 216 
N-31 Employer’s Statement to Han- 
over Insurance Co., 4/12/60 200 


N-32 Letter from Gates to Collier 
6/5/61 419 465 
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COURT’S EXHIBITS: 
Trans. pages 


For In 

Letter Description Ident. Evidence 
G-21 Collier’s Encyclopedia Contract 

97B-51196, 12/2/61 1100 
G-23 Collier’s Encyclopedia Contract 

97B-51322, 1/8/62 1100 
G-24 Collier’s Encyclopedia Contract 

97B-51389, 1/20/62 1100 
G-25 Collier’s Encyclopedia Contract 

97B-51391, 1/25/62 1100 
G-26 Collier’s Encyclopedia Contract 

97B-51429, 2/1/62 1100 
G-35 Letter from Boe to Gates, 

12/14/61, & Letter, Boe to Gates, 

3/14/62 1113 1115 
G-21-A  Collier’s Encyclopedia Contract 

97B-51195, 12/4/61, ete. 1147 


G-36 Memo from Kashiwa to Robert- 
son, Castle & Anthony, 8/20/65 1149 1149 


G-37 Printed P. F. Collier Inc. letter 
with blank forms attached 1170 1180 


G-13 Application of Gates to Mary- 
land Casualty Co. for bond, 


1/20/54 i 2 
G-39 Graph, P. F. Collier, Inc., Sales 

1960-1965, Tokyo Branch 1209 
B-23 List of Auditing and legal ex- 


penses of Collier re: Gates 1256 


A Court Order of Judge Tooru Iwano 
(Japan Court) 182 
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EXHIBIT DD 
Ex. D.D- 


CLASSIFICATION OF RIGHTS 


Gates Rights 


ross Sales Amount Sis cio, 262.30 
et Sales Amount oy aOR cece 
mons: 36% S710,4430.-41 
34% 370,082.66 
7h sleep lae ei) 
WARN 220, 714.48 
10% 4,454.70 
17 175358 .65 
5% SS es Roa ol O23ca57..03 
ney Received 398,462.51 
Gates Rights S 625.394 52 
count Balance-Gates Collecting 36,906.76 


$ 586,487.74 


28,694.02 


Gates ene TE ae 


scounts Given 


Collier Rights 


scoss Sales Si 610, 262.80 
ites Total Rights E0235 Gor e02 


=Total Rights $ 786,405.77 
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EXHIBIT EE 


a ee 


ee es 
CLARIFICATION 

Collections Si 405 707.00 
ollecting 38,906.78 
Collecting Jol 250273 
t Allowed 17,026.34 
51,010, 262760 
d to Collier 51,004, 644.22 
d by Gates from Collections 398,434.71 
SiO 07 Gao. 

SUMMARY 
mitted to Collier Si2 004, 004222 
llier Rights 786.405 .77 
& 2185258245 
mal Collected to 12/5/65 ie plow 

fo. tr. 892) 

Collier holding over its own rts. S 92405571397 
Collecting (above) Sm ool 250 7) 
ditional Collected Ie ene ees 


PCollecting Revised to 12/5/65 Ouee 2603728 


